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WHAT IS THE LEGISLATION DESIGN AND ADVISORY COMMITTEE?

The Legislatioesign and Advisory CommittdeDAC) was established in 2015 to build on the work
of the former Legislation Advisory Committee (which existed from 1986 to 2015). Its members are
appointed by the AttorneyGeneral and consist of senior public service officials and external advisers
from the private sectorwho have expert policy and legiative skills and backgrounds in law,
economics, policy and academia.

LDAC meets approximately every six weeks to consider legislative proposals and provide advice to
governmentagencieghat are developing policy and legislation. LDAC may also make ssibrmésb

select committeesusually onBills it has not considered befotteir A y G N2 RdzOG A2y ® [ 5! / C
reference are to:

(a) provide advice to departments in the initial stages of developing legislation when
legislative proposals and drafting instruct®are being prepared, including to:

1 focus on significant or complicated legislative proposals, basic framework/design
issues, instrument choice, consistency with fundamental legal and constitutional
principles and impact on the coherence of the statutekio

1 assist departments with the allocation of provisions between primary, secondary
and tertiary legislation;

1 provide advice on delegated legislative powers;
1 provide advice on the apppriateness of exposure drafills;

(b) report to the AttorneyGeneral on departures from the LDAC Guidelines in legislative
proposals;

(c) advise the AttorneyGeneral on any other topics and matters in the field of public law that
the Attorney-General from time to time refers to it;

(d) help improve he quality of lawmaking by helping to ensure that legislation gives clear
effect to governmentpolicy, ensuring that legislative proposals conform with the LDAC
Guidelines and discouraging the promotion of unnecessary legislation;

(e) scrutinise and make repsentations to the appropriate body or person on aspectsiltsf
which raise matters of particular public law concern;

M dzy RENIF {8 GNIAYAY3I IyR SRdOFGA2Y 62N] = NBE I
WORKING WITH LDAC

Officials should not wait until legislation is drafted to speak to LDAC. The Committee is available to
discuss legislative design issues, including possible departures from these Guidelines, with
departments and parliamentary counsel at all stages of tlhécp and legislative development

process. LDAC encourages departments to do so early in the development of policy and legislation,
before policy development is too advanced or actions, such as policy decisions or announcements, are



made that are difficultto reverse. LDAC may review bills after introduction through its external
advisers; however, by this stage it is often too late to address significant design issues. As a result,
select committee time will be used to address issues that might otherwige been avoided.

LDAC assesses legislative proposals and new bills against these Guidelines. It may also comment on
any matter relating to a legislative proposal Bl that it considers appropriate in the interests of
encouraging higlquality legislation

Further information about working with LDAC is available on its website.

LDAC CONTACT

Address:

LDAC Secretary

Parliamentary Counsel Office
Level 13, Reserve Bank Building
2 The Terrace

PO Box 18 070

Wellington 6160

New Zealand

Telephone +64 4 472639

Email:Contact. LDAC@pco.qgovt.nz

Website:www.ldac.org.nz



mailto:Contact.LDAC@pco.govt.nz
http://www.ldac.org.nz/

WHEN AND HOW TO USE THESE GUIDELINES

Guidance on legislative standards is a vital thread in the f@ofic b S¢ %S| f I yRQa LRt AO
development framework. The first edition of these Guidelines was published in 2001 and rewritten in

2014 by the former Legislation Advisory CommitteéEhis edition was published in 2018 by the
Legislation Design andldvisory Committee. The Guidelines amedorsedby Cabinet and may be
supplemented by LDAC.

A number of the considerations in these Guidelinesalso addressed as part of the various existing
governmentrequirements relating to the policy and legisla&ivlevelopment procesisclosure
statements Regulatory Impact Assessmeiew Zaland Bill of Rights Act 19984ZBORA) vetand
compliance with theCabinet Manuawill all have their own procedures and requirements.

WHEN TO USE THESE GUIDELINES

These Guidelines are designed as a tool to guideking by those involved in making legislation and

to support transparency about the exercise of tavaking power. It ishe role of officialgo follow

good processes and provide clear advice to inform decisions made by Ministers and Parliament to
ensure that they are made with knowledge of the principles, the significance of any proposed
departure, and the competing interests to be balanced.

TheseGuidelhes will have the greaest impact when considaed as a whole at the outset of the
policy andegislativedevebpment process, but canalso be referredto asnew issuesarise and policy

and legislatin devebps. Producing legislation will involve a number of initial policy decisions, but it
will also involve countless decisions that must be ta&ethe legislation develops. Each decision has
the potential to bring further issues to light.

At a minimum, these Guidelines should be explicitly addressed at the following stages:

9 If policy decisions are soughtlf policy decisions that will/may involvedislation
raise design issues or depart from the principles in these Guidelines, these should be
clearly explained and the advantages and disadvantages identified and assessed in
policy paers to ensure Cabinet decisionaking is fully informed. It is alsgood
LIN} OGAOS G2 y20S dzy RSNJ af SIAatl GABS AYLI AC
is likely to raise any further Guidelines issues during drafting and whether officials
have worked or will work with LDAC on the proposals.

1 When draft legislaton is submitted to the Cabinet Legislation Committed he final
step in designing legislation is to thoroughly check draft legislation as a whole against
the principles in the Guidelines once it is close to introduction. This wiltbh@gntify
any uninentional or unexpected issues that may have crept in during development.
Ministers must indicate compliance with these Guidelines in Cabinet papers seeking
approval to introduce &ill or to submit regulations to the Executive Council. Papers
should explai and justify any departures from the Guidelines, as set out below.

1The 2001and 2014 editions are available on théAC website
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HOW TO USE THESE GUIDELINES

Each chapter of these Guidelines contains a general introduction to the issue and a series of questions,
principles (italicised), and some brief explanatteyt. From time to time, LDAC will add to these
Guidelines with supplementary material to assist officials to address questions or issues raised in the
Guidelines, provide legislative examples to assist officials to make decisions at the margins of issues,
and provide guidance on areas not covered by the Guidelines. This supplementary material is linked
to in the chapters and set out in full at the end of each chapter.

Thechecklistavailable on the LDAC website sets out the italicised principles from the Guidelines. The
checklist should be used iteratively throughout policy and legislative development and will assist
officials and their Ministers to indicate compliance, arghadly explain and justify any departures, in
Cabinet papers.

LDAC considers that the principles (reflected by the italicised text) should be followed. In some cases,
the principles simply call for informed judgement and provide guidance on that. Offitialgd be

able to clearly explain their judgement. In other cases, principles set a default position where the
presumption is to meet that principle and only depart from it if there is a clear justification. Officials
must include clear explanations andiification in supporting material and in Cabinet papers seeking
approval to introduce &ill or to submit regulations téhe Executive Council


http://ldac.org.nz/guidelines/lac-revised-guidelines/checklist-2/

EARLY DESIGN ISSUES

Chapterl Good legislative design
Good design matters..

Legislation is one of the key ways by whicvernmens seek to change behaviour and outcomes for
society. Legislation creates and removes rights, powers, and obligations, sets up or disestablishes
institutions, giveggovernmens the means to raise and spé money, and enables citizens to hold
decisionmakers to account. Legislation significantly affects both the everyday lives of New Zealanders
and their future choices. It affects individual and collective rights, the use of property, the way in which
markets operate, the risks to the environment or human safety that are acceptable, and how wealth

is distributed in society.

Ensuring that legislation is welésigned is important for 3 key reasons.

Poorly designed legislation will often not achieve gtsals. Even if the main goals are delivered,
fSaratrdArzy GKIG 3IAGSE NRAS G2 aAIYyAFAOLYyG dzyAy
needs over time may impose unneesasy costs and undermine widgovernmentaims for society.

High qualty$3A af I GA2y A& Ffaz2 ONRGAOIE G2 GKS FdzyOilaA
involves coercive power, and lamaking comes with responsibility to make legislation that is

LINRE LR NIGAZ2Y I GST NBFazylrof Sz NI GA 2 fitbtibnal pringipies. O2 y a A a
Legislation that overreaches can do significant harm by inhibiting freedoms or undermining important

values or institutions of our society. The quality of the-4@aakingprocesses can either reinforas

undermine the legitimacy of @articular piece of legislation, and the State and legislation more
generally.

Lastly good legislation saves significant costs for the system. Making legislation isdimaming

and expensive. The costs come not only from the time needed for Parliawifioials and the public

to develop and pass legislation, but also for administrators and the public who need to make changes
to implement it. As a result, legislation can be difficult to change once made.

...and it is easy to get it wrong.

The responsillity to make high quality legislation is difficult to discharge well. No one person alone
can ensure the quality of legislation, and many things can undermine it. Those involved have diverse
and interdependent roles and interests. There are many pressaitesms of politics, time, conflicting
interests, agency agendas, and poofardination that can result in poor legislation.

A common goal and set of principles is critical

For all these reasons, it is important both that we (those involved in matgigjdtion) are committed
to a shared goal of having high quality legislation for New Zealand and that there is a common set of
principles by which we measure that quality.

The Guidelines set these common principles. They are intended as a tool to inkied by those
involved in making legislation. They do not provide absolute rules. Some set default principles where
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the presumption should be to meet that principle and only depart from it if there is a clear justification.
Others call for informed judgment and the role of the principles to assist. Sometimes it is only
L2aaAirot S 2 I CHediSadod forindtan2eRhefe sherelzlikited time or information

availableorwhered KSNB I NB YI G0 SN& 2 dziaA R Politea, drpréginatit.a Q O2 y

| 26 SOSNE (KA& R2Sa& y26 fSaaSy GKS @rtdzS 2F (KS
The work of individual policy and legal advisers, legislative drafters, and other officials is critical to the
quality of the decisions made by Ministers and Parliament (aedgteto whom the power to make
legislation is delegated). Itike role of officialdo follow good processes and provide clear advice to

inform these decisions and so ensure that they are made with kedyge of the principles, the
significance of any proposed departure, and the competing interests to be baldinesplublic sector
increasingly sees itself as the legm steward of the legislative system for the benefit of New

Zealand.Stewardship shuld be at the forefront of lawY' { SNEQ YAy Ra® D22R RSa

Guidelines support departments and departmental chief executives to discharge their regulatory and
legislative stewardship obligations under tB&ate Sector Act 1988

These Guidelines are also designed to support transparency about the exercisentdikiivg power.
Theysupport the @rliamentary process by enabling members of select committees and btRsrto

assess the quality of the legislation that comes before the House. Having a common set of principles
also enables the public to assess legislation against one standard, and so haldkers to account.
hFFAOALIT AQ 62N JonsorSuigenieNik afdransgalenily neadedsivilaF A O G A

...and reflects 3 core objectives for high quality law

The principles set out in these Guidelines focus on three fundamental objectives of high quality
legislation:

Legislation should bfit for purposet it should be used only when necessary, but when used

it should be effective for that purpose (including by minimising unintended costs). In order to
achieve this, that purpose needs to be clearly defined early and robustly teses (
Chapter2). Legislation should be designed to provide certainty as to rights and obligations but
also build in sufficient flexibility to enable them to last. Legislation should be comprehensive
enough to deal with likely scenarios. Legislation is pawider regulatory systems and must
work effectively within them (including, increasingly, the international legal system) as well as
integrating with the existing body dégislation and common laysee Chapters 39, 10,
and13).

Legislation should beonstitutionally sound by this we mean that legislation should reflect
the fundamental values and principles of a democratic soc&tgthapters 4to 8,11, and 12),
including in the processes by which it is mageeChapter 19. It should also beansistent
with the Treaty of WaitangsgeChapter .

Legislation should baccessiblefor userg legislation should be able to be easily found by
citizens, and easy to navigate and understand. As a result, those involvedimgrggislation
must think about how users will find and access it.

These core objectives are mutually reinforcing. If citizens cannot find the legislation that applies to
them or if that legislation cannot be understood, then both the efficacy of theslation and the rule

8
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of law itself are undermined. If legislation is vague about the obligations it imposes or leaves too much

G2 LIS2L) SQa RAAONBGOA2YyS AlG gAft ONBIFIGS O2yFdzaArzy
who are regulated. fiis also causes constitutional concern about the lack of legal clarity over rights

and obligations.

These objectives also need to be balanced. For example, to enable legislation to be sufficiently flexible
(and so fit for purpose for the future), Parliantemay delegate the power to make secondary
legislation to the Executive. But too much delegation of significant policy matters will undermine
certainty and the legitimacy of legislation. The extent of delegation that is appropriate always needs
to be judgel according to the particular context and safeguards should be included to address risks
posed seeChapters 14nd16).

No onevalue judgement works for every piece of legislatiorK S DdzA RSt Ay Sénede y 20 L
FAGA FEfé yasSNR® ¢KIFIG alARI GKS@ FAY G2 LINEGA
transparency about how that judgement has been exedisThe Guidelines can raiseea flag on

proposals that araunusual or otherwise call for particular attention. It is important that, where a

default principle is departed from, or judgement is exercised, there is clarity both within and outside
governmentabout the underlying rationale.

How to use these Guidelis to achieve good legislative design

This rest of this chapter sets out some key advice on how to approach good legislative design using
these Guidelines.

Before staring ...
Provide enough time to get the answers right

Good legislative design is complexdaequires timelfA 1 Q&4 R2y S (22 ljdzAO1ftex Al
sometimes legislation must be produced quickly of necessity. But experience has demonstrated that
speed often results in design flaws. Make suee allow sufficient time for analysis, séng,

consultation, revision, drafting, and quality assurance. Talk to legal adviseth@Rdrliamentary

Counsel Offic¢the PCO)efore setting timing expectations.

Gonsult and work with the right people

Legislation is complex and requires multiple perspectives to design it welicy, legal, drafting, and
operational experience can inform all the above questions. Legislation is best done when a dedicated
multi-disciplinary team work together with agreeshderstandings on these matters. Seek help from
LDAC and others experienced in legislatitmPCO also has an important role to play in developing
legislation and officials should not hesitate to seek advice filoenPCO. The PCO will help to turn
policyideas into legislation that is drafted in plain language, is easy to use, and is accessible to all who
will need to use it. Guidance on instructing and working wfta PCO can be found on the PCO
website.

Policy is also better when it is informed by gere consultation. Legislation is informatiamensive
and ensuring it is effective and reducing the risk of unintended consequences requires consultation at
all stages. Consultation also assists the public to plan for change and supports the legifiriiecy o


http://www.pco.govt.nz/
http://www.pco.govt.nz/

law-making proces<Chapter2 sets out some core principles for consultation.

Know theregulatory system

Legislation does not exist in a vacuum. Legislation intersects and depends on many other pieces of

legislation.Consider legislation of general application (for example, @iécial Information Act 1982
the Privacy Act 1993or the Crimes Act 1961and specific legislation that overlaps in the particular
legislative area (for exanhg the many Acts that overlap in the resource management context).

Legislation is part of egulatory system. Th&overnmentExpectations for Good Requlatory Practice
(2017)have defingl regulatory systems as the set of formal and informal rules, norms, and sanctions,
given effect through the actions and practices of designated actors, that work together to shape
LIS2 L) SQa o0SKIF@A2dzNI 2NJ Ay SNI Ol histefigitioh nyay feddrhbke dzA (
apt for some contexts (for example, food regulation) than others (for example, priwvdiigh cuts
across many systems) and can fesfjue But whatever the definition, the important thing is to think
deeply about the area thas beingregulating and to talk to those involved to understand what really
shapes their behaviour.

This may sound like a tall order, but the concept of knowingpttaetical and legatontext in which

the legislation operates is important to achieve #&giion that is weldesigned to be fit for purpose,
constitutionally sound, and accessible to users. For example, without this coathssers cannot
identify the costs needed to inform a regulatory impact assessment, set appropriate criteria to ensure
statutory powers are exercised effectively and transparently, or know how stakeholders will access
and work with the legislation.

The key questions to assess a regulatory system or context betméngare:

1 What is the purpose of the current regulayosystem? What is it trying to achieve?
Who is the gstem trying to protect or helffor example consumers)

1 What are the costs and benefits of the current regulatory system? What works and
gKIFi R2SayQik

1 Who is being regulated within the system? What @ireir incentives for compliance?
How do they behave within this system? How much flexibility vs certainty does this
system require? This is importefor the issuesliscussedn Chapters 140 17and22.

1 Who are the regulators within the system? What roles do they play? What are their
relationships? Is a new regulator required? Whabedination is required and where
will overlap be problematic? This is impamt to the issesdiscussedn Chapters 18
and20.

T Whatis the existing lafboth legislation and common lawv) the system on whicthe
proposed legislatiodependsor wheredoes it currently interact ooverlag? Knowing
this enables you to addss theissues discussed Chapters 3and12.

10
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Knowthe purpose

Being clear about the policy objective or purpose of the legislative change sodghti@énental to

every sibsequent design questiosdeChapter 3. The purpose may change over the course of the

L2t AOeQa RS@OSt2LIYSyd a GKS LRtAOe LINRofSY 0SS0z
analysis. A current urgdstanding of the problem should always underpin analysis of the possible
solutions.

Understanding the purpose is fundamental to assessing:

T What is needed (or not needed) in the legislation to implement the policy objective
and solve the policy problemsé Chapter 2)t remember to step back and assess
whether legislation is really needed and make stardook at whether the existing
regime, common law, or nelegislative solutions are already apt to meet the purpose

1 The necessayuilding blocks ofhe legislationseebelow). Do they go further than is
needed to solve the policy problem?

1 How to design discretions to ake secondary legislatiosdeChapters 14to 17) or
exercise powersseeChapter 1%

1 How to design any new regulators or other bodies that may regulate or exercise
powers in the syiem (seechapter 20).

The purpose of the legislation will continue have an ongoing key function once the legislation is
enacted as it will govern how regulators organise themselves and exercise powers under legislation,
and how the courts interpret the legislation. A walticulated purpose should be capable of
explairing the regime, guide interpretation of its provisions when there is uncertaany, act as a

test for decisiormaking.SeeChapter 2 for more detail ondefining the policy objective and purpose

of the legislation

Choose the bilding blocks othe legislationcarefully

Thebuilding blocks of any piece of legislation are the rules, powers, institutions, and enforcement
structure contained in it. These Guidelines provide many key principles to assist in designing these
building Hocks in ways that will achieve legislation that is waelsigned, fit for purpose, and
accessible. However, some key points should be highlighted:

1 Welkintentioned legislation may have unintended consequences. The highest risk is
often not legislation thais intended to undermine fundamental rights or override
Treaty obligations but legislation that does wrong unintentionally or overreaches
carelessly. To safeguard against this, iitsk important to know the basi¢svhichare
set out inChapters4 to 9.

1 Consider past models but be careful. In applying these Guidgiirtesps to look at
examplesknown to do a similar job. Assess these existing examples ag#iast
regulatory purposeof the proposed legislatioand the wider goals of high quality
legislation. Look at how they have resolved issues raised by these Guidelines.

11
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and past solutions may neeatjusting. For example, overseas models need to be
adapted for a Ne Zealand contexSeeChapter 3

f Akey design questiosd 6 KSNB (KS NHzZ Sa 3ISi aSié¢ Ay (K
required to comply with legislation maye set in the Act itself (through prescriptive
requirements), delegated to regulators or other bodies (to be decided through
administrative or legislative tools), or be left for individual actors to decide (if the
legislation sets only opeended principts or outcomes leaving a discretion as to how
to comply). These choices have implications for certainty compared to flexibility, risk
tolerance, and who ultimately decideshat is required to compl\SeeChapters 140
17, which will assist witthow to appropriately allocatenaterial between Acts and
secondary legislation.

1 Another key questiolis whether the State needs to enforce the legislation and, if so,
what tools are needed for enforcement. Treeare key tradeoffs between crinmal
and civil tools and othesofter compliance methods, which need to be considered
alongside questions about who will enfortlee legislation.See Chapter22 and
onwards.

9 Itis also important to look at the issue who will enforce or have other regulatory
roles under the legislation, particularly in light of the answers to the questions about
roles and responsibilities of the existing regulatory system. Who will do vadve® Do
they have the tools? Has their mandate been set in a way that supports the purpose
of the legislation? Hows co-ordination provided forso that there are no gaps in the
regime or unwokable overlaps®eeChaptes 18 and 20.

1 Consider how to move from the current world to the new world. What transitional
and savings arrangements are needed to move from the old law to the new law in an
orderly, fair, and efficient manner that avoids retrospeetaffects?SeeChapter 12.

1 What changes may be needed to other legislation to ensure that the new law becomes
part of an integrated system of law?

Think about the longerm

To design high quality legislation, we need to thifdowat the demands that will be placed on the

legislation over the medium to long term and actively consider the big picture. How will it operate in

the transition? How will that be different once it is fully implemented? How will the legislation be
regardedAY HNnX onx nn &SFENBRQ GAYSK L& GKSNB adzF¥fao
consider the regulatory system in this context, including the extent of likely technological advances or

other changes.

This means designing a system that caapdo change and allow for continuous improvement. We
YySSR (2 O2yalOAizdzate RSaArAaly YSOKFIyAavya (2 3Idz NR |

Think beyond the present proposed change. Are the existing regulatory and legislative systems
healthy? If there is an existing Act, is it better to substantially rewrite or replace the Act in addition to,

12



or instead of, amending it? This is particularly important where existing legislation is heavily amended
and inaccessible&seeChapter3.

Think about the whole legislative package

Acts and secondary legislation should together create a coherent legislative package. To achieve this,
the Act and any secondary legislatitivat is essential to implement the Ashould be developed in
tandemas much as possibl©fficials should at least have fully considered the content of secondary
legislation by the time Billis at select committee. This will allow MPs and the public to consider the
full legislative regimeand is particularly valuable where secondary legislation contains important
operational and technicadolicydetail.

Think about how users will find and navigate the legislation

Designing legislation that usaranfind and useeasilyis critical for bottthe rule of law and its efficacy.
So it is worth thinking about whether legislation should be amended or replaced, how it overlaps with
other laws, and whether the legislation is md#iyered or fragmented in terms of these needs.

Use these Guidelines tbelp

The Guidelines are a valuable tool and will he$ers towork through matters touched on in this
chapter, and much more. See the preliminary material at the front of these Guidelines about when
and how to use them.

Reflect and learn for next time

CAylffes R2yQl aSi FyR FT2NBAS(H® wS bédidifferarly ¢ KI
YySEG (GAYS® CSSR o0FO0O1 Ayid2 (GKS LldztA0O aSNBAOSQa
if there are areas in the Guidelines that are nmigsbr would benefit from supplementary material.

13
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Chapter 2 Defining the policy objective and purpose ofproposed
legislation

The objective of billis its backbone and should be identified early in the development process. As
the legislation or policy develops, the principles that follow should be revisited to ensure the policy
objective is clear, and that the legislation is the best way of achi¢katgpbjective.

Guidelires

2.1 Is the policy objective and purpose of the legislation clearly defined?
The policy objective must be clearly defined and discernible.

Achieving the policypbjectiveshould drive the design of the legislation and all the detailed
decisions made when drafting. Therefore, theoad underlying obgctive (the policy it is
implementing orthe reason for it) shouldbe clearly definedefore swstartive work begins

and clearly discernible in the legislation and policy documents (including the Cabinet policy
papers and the departmental disclosure statement).

While it is not necessary to determine every detail of the policy at the beginning, it is highly
desirable to set#t as much policy detail as possible prior to writing drafting instructions and
undertaking consultation on the proposed legislation. Providing more policy detail will enable
others to properly assess the effects of the proposal and the ultimate legislation

It may be helpful to look a@xamples of similar legislation to determine the level and nature
of the policy analysis required. When developing policy, officials may also find it helpful to
produce an outline of théey elementsf the proposedill as his can sometimes assist in
identifying issues, especially more detailed ones, that need to be addressed.

2.2 Do all the provisions of the proposed legislation clearly relate to the policy objective and
purpose of the proposed legislation?

The provisionsf the proposed legislation should be consistent with its purpose ambtloy
objectivethat underlies it.

Each provision should relate to a policy objective that underlies the legislation. A regular
review of the content of proposed legislation cafso help ensure consistency with the
legislative objective, particularly in circumstances where the broad policy objectives have not
been clearly identified at the outset or have developed during the legislative process.

2.3 Is legislation the most apprpriate way to achieve the policy objective?

Legislation should only be madden it is necessary and is the most appropriate means of
achieving the policy objective.

Unnecessary legislation should be avoided because it involves significant Thete cets

2 Cabinet OfficeCabinet Manual 2013t 7.23
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take various forms, including:

1 the costs of enacting the legislation itself, including its preparation (drafting,
consulting and reviewing); the process through the House (including House sitting
time and the costs of the select committee process)l éme publication of the
legislation;

1 the costs of complying with the legislation (including learning about it and
adjusting processes); and

1 the costs in administering, implementirgnd enforcing it.

There isalso a range of indirect costs of legislatiéior example, new legislation can add size
and complexity to the statute book resulting in costs to accessibility. It can also make the policy
inflexible because amendments when circumstances change will require new legislation.

These costs should be csidered in every proposal for legislation to ensure that the benefit
of a legislative solution outweighs the costs. Particular caution should be taken when:

1 the policy can be implemented equally well by Hegislative means;

1 obligations are proposed witha consequences or an intention that they will be
enforced;

1 obligations already in the common law or other statutes are proposed to be

included in new legislation for an educative purpose; or

| legislation will provide a power to do something that can beiestd without
legislation for example, providing a power for the Crown to acquire shares.

Legislation or provisions in legislation that expressly provide they have no legal effect or that
are not intended to be enforced risk needless expenditure of péinlids and bringing the law

into disrepute.If material that does not have a legal effect is enacted in legislation, possible
risks to the clarity or certainty of the legislation should be identified and considered. For
example, is there a risk that a coumay subsequently read in a legal effect to the provision
that was not contemplated by the lamaker?

In many cases, a number of alternatives to creating new legislation will exist. The policy
objective might be achieved more effectively through the usesdfication programmes,
reliance on the common law or existing legislation, or reliance on egistiil remediessge
Chapter 2. Where legislation is preferred over another suitable, 1iegislative alternative,

this decisbn should be capable of justification. It isGabinet Manuakequirement that
unnecessary ledation is avoided

3 Cabinet Ofte Cabinet Manual 201@t 7.23
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2.4 Has there been appropriate consultation within the government?
All relevantgovernmentdepartments should be consulted at an early stage.

It is important to consult with all relevant departments and resolve any iatgncy
differences in resgct of the proposed legislatidmefore seeking Cabinet approval for both the
policy papers and draft bill. This will help to identify possible conflicts or inconsistencies with
any legislation or policies that may already exist or currently be in development. It will also
help to identfy interest groups or other sections of the public that should be consulted.

Effective and appropriate consultation withgovernmentis a Cabinet requirement The
CabGuidalso provides some useful guidance on who to consult witiergovernment

25 Has effective consultation with the public occurred?
Public consultation should take place.

Public consultation is key to ensuring that tBevernmenthas all the information it requires

to make good law. Information should be made available to the public (those outside
governmen) in a manner that enables people affected by the proposedligtipn to make

their views known. Public consultation can help to better identify the nature of the policy
problem and more effective solutions for that problem. It also contributes to the legitimacy of
the legislation in the eyes of the public and thoaffected. An effective consultation
programme can increase public acceptance of the legislation, increase compliance with it, and
lower the administration costs of implementing and enforcing it.

Public consultation is not required or possible in all caklesvever, a failure to consult may
result in valuable perspectives and information being overlooked and also risks unintended
consequences. It may also result in a failure to identify alternative means of achieving the
policy objective. Public consultatioshould occur as early as possible in the process of
developing the legislation, preferably in the early stages of the policy development. At the
least, it should occur at a point when it can still make a difference to the outcome.

Further information on planning and carrying out effective consultation is found in the
¢ NBI adzZNE Q& DBfkdRe CasSitatog firSpac Ahalysis

4 Cabinet OfficeCabinet Manual 2013t 7.27.
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Chapter3 How new legidation relatesto the existinglaw

New legislation must fit into the existing body of law in a coherent way. A failure to properly address
existing legislation or the common law may make the law difficult to understand in its full context or
lead to uncertainty or errors. Those problems mayturn, lead to higher rates of nesompliance,
litigation, or remedial legislation.

New legislation will interact with the existing body of law (found in both legislation and the common
law) in a variety of ways. Some statutes are relevant to all legiglation (such as thaterpretation

Act 199%nd theNew Zaland Bill of Rights Act 19p@ther statutes also apply generally, but operate
only in relation to certain subject matter (such as thearch and Surveillaa Act 201and theOfficial
Information Act 1982

Lastly, for any new legislation there will likely be specific existing legislation that is affected or
connected to the new legislation.

In addition, new legislation will interact with the common laflhe common law is a body of law
developed by the judiciary. It consists of both deeply embedded constitutional principles and rules
that arise from particidr judgnents or a series of cases. The common law is relatively stable. It can
be altered by the judiciary, but fundamental shifts do not occur quickly and the courts are careful not
to stray into territory that is more properly addressed by Parliament.

It is ne@ssary to have as thorough an understanding as possible of the relevant existing body of law
before undertaking substantial work on the legislation. This is especially important where the
intention is to reverse a particular judicial decision or trend thas developed through a line of
decisions.

This chapter will help ensure that new legislation is developed consistently with, and properly
addresses, the existing body of law.

Guidelines

31 Has all relevant existing legislation been identified andnsidered?

Any existing legislation that relates to the same matters or implements similar policies to
those of the proposed legislation should be identified.

Almost all new legislation will deal with matters that are governed to some extent by other
legislation. Existing relevant legislation should be identified early in the development process
so that any interactions or conflicts can be identified and addressed. In some cases, legislation
that implements similar policies to that of the proposed legisiatmay provide a useful
precedent.

If existing legislation is to be heavily amended (or it is already old or heavily amended),
consideration should be given to replacing it instead. A key factor to consider is accessibility.
If multiple amendments will agse the resulting law to be so complex it becomes difficult to

understand, replacing the legislation should be preferred. Complexity can arise through
grafting new policies onto existing frameworks so that the overall coherence of the legislation
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3.2

3.3

3.4

is lost. On the other hand, accessibility should be balanced against any disadvantage in
disrupting settled understandings of the law. Advice on this matter should be soughttfeom
Parliamentary Counsel Offi¢the PCO)

Are any conflicts or interactions between new legislation and existing legislation
addressed?

Any conflict or interactions between new and existing legislation should be explicitly
addressed in the new legislation.

If there is an unavoidable or intentiah conflict between new legislation and existing
legislation, or where there is any interaction between two or more provisions in different
legislation, the new legislation should make clear which provision shall prevail or how it is
intended that the twoprovisions should operate together.

Are any matters addressed by the new legislation covered by existing legislation?
New lggislation should not gtate matters already addressed in existing legislation.

Where a provision in existing legislatieatisfactorily addresses an issue, it is preferable not
to repeat that provision in new legislation. This kind of duplication often results in unintended
differences, especially where legislation is amended over time or where the legislation is
intended toaddress a different policy objective.

In some cases, existing legislation can be used to supplement new legislation. Some Acts are
of general application (théaterpretation Act1999. Others must be expressly applied by the
new legislationgeethe Ombudsmen Act 19795

Where appropriateflag provisions may be used the new legslation to identify (but not
restate) the relevant provisions of the other legislatised for example, action8 of theLocal
Governmeni(Auckind Council) Act 2008r section30B(3) of theReceiverships Act 1993

Have all relevant common law rules and principlesd tikangabeen identified and
considered?

Relevant common law rules and principles tikdngashould be identified.

New legislation shouldas far as practicablde consistent with fundamental common law

principles andtikanga (which may require appropriate consideration @ n 2 NJAuagg, | y 3
Odzai2zvyas o06SftASTa YR UKS AYLERNIFYyOS 2F O2YYo
fundamental common law primgles are discussed {Dhapter 4

A considerable amount of substantive law (large portions of the law of(toril wrongs),
contract, equity (such as the law of trusts and fiduciary obligations), as well as many of the
principles of judicial reviews} still found in the common law, albeit subject to some statutory
modifications If proposing to legislate in #se fields, legal advice should be sought to identify
the extent to which the common law still applies.
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35

3.6

3.7

Have any interactions between the common law and the new legislation been identified
and addressed?

Any conflict or interaction between new legtsbn and the common law should be explicitly
addressed in the new legislation.

New legislation can alter, work in parallel with, or entirely override the common law. However
the new legislation must clearly identify whether or not it is doing so. lie¢héslation is not
intended to affect the common law, then this should also be explicitly set out in the new
legislation.

Does the common law already satisfactorily address those matters that the new legislation
is proposing to address?

New legislatiorshould not address matters that are already satisfactorily dealt with by the
common law

New legislation should only address matters already covered by the common law where it can
result in improvement (such as increased clarity or a policy chamge)ommon law is able
to evolve flexibly and so is more adaptable than legislafidw cost and the potential risks of
legislating should not outweigh the benefits of the new legislation.

Are there any precedents in existing legislation?

Precedents fromasting legislation should only be used if they are consistent with the
scheme and purpose of the new legislation.

The following matters should be considered before deciding to follow an existing precedent:

1 The search for appropriate precedents should nm¢ limited to legislation
administered by the particular department that is developing new legislation (the
courts will often consider the legislation of other departments wiseking to
identify precedents).

1 The reasons for following a particular precedgor for not following an apparently
suitable precedent, must be considered and artitedh in the policy
documentation.

1 If there is an intention for a provision to have the same effect as a provision in

other legislation, then this should be articulatadthe policy documentation and
instructions to the PCO.

| New legislation must not copy New Zealand or overseas precedents without first
considering whether the precedent will be efficient and effective having regard to
the circunstances of the new legigian.

i If following a precedent where the outconm&to be duplicated, be wary of making
inconsequetial amendments (such as thealering of words or provisions to no
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substantive effect) in case there are unintended consequences

If a precedent is being sed from foreign legislation (for example, where
implementing transTasman or other international agreements), the terminology
used in foreign legislation must be appropriate for the New Zealand context.
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CONSTITUTIONAL ISSUES AND RECOGNISING RIGHT:

Chapter4 Fundamental constitutional principles and values of New
Zealand law

Constitutions are concerned with public power. They confer (and also limit and regulate) the power
of aSate over its people. hdamental constitutionalprinciples and valuesin New Zealand law and
practicerun sodeep that the courts will often draw on them wheninterpretinglegislaton or otherwise
deciding caseslf new legislaton is nconsistent with or challenges one of these fundamental
principles, it will become the subject of concernand increased scutiny by Pardiament, the public,

and often the courts.

alyea 27F b S @gonsta@iontl priidp@siexist in the common law and are reflected in
legislation such as th€onstitutionAct 1986 the New Zealand Bill of Rights Act 198&ZBORA), and

the Public Finance Act 198®ther principles are found in constitutionednventions, theStanding

Orders of the House of Representativand in theCabinet Manua{supplemented by th€€abGuide

While New Zealand does not have a written constitution, these principles, together with important
statutes and documents such as the Treaty of Waitangi (the Treaty) and ancient English statutes such
as theMagna Carta 129a@nd theBill or Rights 168§&orm the constitution of New Zealand.

Officialsare encouragedo readthe shortessayd h tife Constitutionof New ZealandAn Introduction
to the Foundations of the Current Form@bvernmenf o6& (KS wi 12y {maNJ YSyyS$S
be found in the introduction to the Cabinet Manual.

The principles discussed in thikapter will be relevant throughout the policy and legislative
development process. Where the proposed legislation has the potential to impact on any of the
principles below, legal advice should be sought as early as possible.

Guidelines

4.1 Fundamental costitutional principles and the rule of law

Lagislation shauld be consistent witfiundamental caostitutio nal principles, including the rule
of law.

Legislation should be consistent with fundamental constitutional princifiéfcials should
carefullyconsider the impact of fundamental constitutional principles on proposed legislation,
particularly when the legislation will:

1 change or reshap&ate power (for exampldyy creating or removing new powers
for the Sate, significantly shifting power betweebranches of theSate, or
removing powers from th&ate);

| change the relationship between citizens and fate in a fundamental wayfor
example, by encroaching dhe operation of democratic processesdividual
dignity or liberty equality before tle law or access to the courts);
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1 modify the fundamental structures or functions of ti@ate (for example, by
altering the scope or operation of representative democracy, altering the scope of
parliamentary sovereignty, not observing the separation of p@ayeonferring law
enforcement functions or powers on private sector bodies, or affecting judicial
independence and impartialitydyr

1 modify or remove safeguards and limi@atis imposed on the exercise ofat
functions (for example, the rule of law, human rights, the spirit and principles of
the Treaty of Waitangpr natural justice).

The following are some of the most important constitutional principles in New Zealand law.

The rule oflaw: Thefull scope of the rule of law isthe sibject of debate, but at its core are
the following principles:

1 Everyone is subject to the law, including th&overnmentt People and
institutions that wield power must do so within legal limits, and be accountable for
their actions; everybody is equal before the law and is subject to it. The application
of legislation tahe Governmentitself is considered in more detail @hapterl 1.

1 The law should be clear, and clearly enforceabl&e law should be publicly
accessible and able to be easily understood by all to whom it applies. Rights and
obligations need to be matched with enforcement mechanigongl or criminal)
and remedies so that people and/or tigate can enforce it.

1 There should be an independent, impatrtial judiciaryCertain decigins must be
made by judgeswho are independent of the government Judgesinterpret
legislaton and develop the canmon law. They decide disputs between
individualsand between individualsand the Government Courts are the only
institutions that should impose ciminal convictions or senence people to
imprisonment.

To poperly perform these funcions andto maintain public confidence in the judicial ystem,
judgesmust be impartial in respect of the matter before them, and be independentof the
Executiveand Legislature Legislaton that affectsa @ dzR Appdihéiment, tenure in office, or
financialsecurty will potentially affect judicial independene.

There should also be effective access to justice and redress for individuals (access to courts is
the subject of a specific guideline below).

Representative democracy and free and fair electieaslembers of the House of
Representatives are chosen through regular free and fair elections in which almost all citizens

and permanent residents may vote and put themselves forward for election (subject to some
restrictions in theElectoral Act 1998 @ t I NI A YSYy i1 Qa NRtS Fa I T2 Nz
and debate gives it the strongest contemporary justification for asserting sovereign law

making statusgeeparliamentary sovereignty below). Any attempt to affect either the process

by which elections are conducted or the eligibility criteria to vote or stand as a candidate will

be the subject of considerable scrutiny.
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4.2

4.3

Parliamentary sovereignty-Parliament is the supemelaw-makingbody of New Zealandand
comprises the House of Represendtives and the Governor-General. The House of
Represeatatives hasthe exclusve power to regulde its own procedures. One Parliament
canrot prevent a subsequent Parliament from repealing or amendingexigting legislaton, or
from passingnew legisktion. The courts can neither invalidate legisktion passedby
Parliament nor interfere with the legislaive process. It is often said that Parliament can
legislate todo anything. Yet this does notmeanthat it should, particulaly where human rights
or fundamental constitutionalprinciples areaffected.

Separation of powers-Each branch ofovernment (executive, legislature, and judiciary)
must perform only those functions associated with that branch and not intrude into, or assume
the functions of, another branch. This principle helps to prevent the concentration of power
in one branch ofjovernmentand helps to reduce the potential for abuse by ensuring those
responsible for making the law cannot direct how that law will be enforced against themselves,
and by ensuring those responsible for enforcing the law cannot change the law to remove
procedural safeguards. While the executive and legislative branches share a common
membership in New Zealand (Ministers must be members of Parliament), there is still a
functional separation between the two branches that meahe legislature can hold the
Executive b account. Separation between the legislature and the judiciary requires that
legislation should not direct the punishment and guilt of named or identifipbglewithout

due process of law. Legislation that does so appropriates judicial power and underm
judicial independence, as well as offending against the rule of law. Stringent protections must
be maintainedto keep the judiciary separate and independent from the other branches to
enable proper judicial scrutiny.

The spirit and principles of the Treaty of Waitangi
Lagislation shouldbe consistent withhe principles of thelreaty of Waitangi.

The Treaty is of vital constitutional importance. The development process of policy and
legislation, as well as the final product, should show appropriate respect for the spirit and
principles of the TreatyCharier 5 sets out guidelines to help ensure legislation is consistent
with the principles of the Treaty of Waitangi.

The principle of legality-the dignity of the individual and the presumption in favour of
liberty

Lagislation shouldbe consistent withthe dignity of the individua and the presumptin in
favour of liberty.

All law is made (and, when enacted, will be construed by courts) against a matrix of values and
principles that are regarded as fundamentally important to our legal system. These values and
principles can be expressed at differing levels of abstraction. Fundamentally, they concern
human dignity and liberty but these terms embrace a broader set of rights and freedoms that
include:

T the right not to be deprived of life;
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1 physical integrity of or@&a 02 R&3X Ay Of dzZRAy3I FNBSR2Y TN
scientific experimentation without consent;

bl freedom from torture,or cruel, degradingor disproportionately severe treatment
or punishment;

1 freedom from discrimination based on immutable characteristics

1 physical liberty, in the sense of freedom from arbitrary arrest or restraint;

1 freedom of conscience, religion, expression, association, assemihd
movement;

1 liberty, in the sense of freedom to make fundamental personal choices as to how

oneliveson@a anhdh FST
| procedural fairnes, often referred to asatural justice.

The expectation is that legislation will be construed and applied in light of these abiding values.
¢tKA&d KIFI&a 0SSy OFffSR GKS AQLINAYOALXS 2F fS3I f A

Most of these fundamental rightand freedoms have, sincl990, been affirmed iNZBORA

Section 7 ofhat Actrequires as part of the process of lawaking, that the AttorneyGeneral

advise the House of Representatives if any provision in a bill appearsitodresistent with

rights and freedoms in NZBORA. For its part, section 5 of NZBORA recognises that limits on
rights and freedoms may be appropiic® A F (KS@& IINB y2 Y2N&n (KIy a
bea RSY2YyA(GNIof & 2dzadATFASR Chapterb provideSdbidangg Bn RSY 2 O
developing legislation that impacts on rights.

Respect for property
New lggislation shauld respect property rights.

People are entitled to the pea&ful enjoyment of their property (which includesintellectual
property andother intangibleproperty). Thelaw ectively protects property rightsthrough the
criminalisaion of theft and fraud andhrough laws dealingvith trespass, andther property
rights. The Governmentshould not take a per®y Q dopeityMdthout good justification. A
rigorously fair procedure is required and conpensaton should gererally be paid. If
compensation is not paid, there must be cogent policy justification (such as where the
proceeds of crime or illegal goods are confiscded).

Thelaw may allow regrictions on the useof property for which compensaton is ot always
required (suchasthe restrictions on the use of land under the Resource Management Act
1991).

Natural justice
Legislation should be consistent with the right to natural justice.

Section 27(1) dRZBOR frrovides a right to the observance of natural justice in a broad range
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4.6

4.7

4.8
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of circumstances for example,whenever a tribunal or other public authority makes a
determA y I A2y Ay NBaLISOG 27F | LiShkafeyraected\ah I K G & =
recognised by lawThe requirements of natural justice vary depending on the particular
context of the case, having regard to the importance of the rights and interegblved but

its purpose isto ensurepeople are dealt withfairly. First,decison makers must be unbiased

in respectof the matter before them. Seond, decison makers must provide those affeced

by the decison with the opportunity to be heard Natural justiceoperates at its higheslevel

in the caseof criminal trials, with strict poceduralrequirements;the requirementsof natural

justicein civil matters (for example licengng cecison) maybe lessstringent. SeeChapter 6

for more guidance on legislation that impacts on rights.

Aceessto the oourts
Lagislation shauld not redrict the right of access tothe courts.

Theability of the courts to review the legalty of governmentaction or to settle disputesis a

key constitutional protedion. Legislaton that seeks to limit this right must be justified, and
will generallybe given aregrictive interpretation by the courts eeChapter 2&or guidance
on creating a system of appeal, reviemnd complaint).This principledoes not prohibit a

mandaory requirement to attempt a resolution by alternative disputeresolution (ADR or

review processesbefore bringing ourt proceedingsin appiopriate casesseeClapter 29 for

guidance on designing legislation involving ADR

The presumption against retrospedivity

Lagislation shauld not affect existing rights and shauld not crimiraliseor punish onduct that
wasnot punishable atthe time itwas @mmitted.

This presumption is part of the rule of law. Theneaal rule is that legislaton shouldhave
prospecive, not retrospective, effect (Chapter 12 provides guidance on legislation that has a
retrospective effect)

Parliamentary authority is required to spend or borrow money, or levy a tax
Legislation needs to clearly authorise the raising, spendimd borrowing of money.

Governmentdepartmentscanonly spendthosefundsthat Parliament specificaly grantsthem
each year. Departments that run over budgetmust seekapproval from Parliament for more
funds. OnlyParliament canauthorise the borrowing of money by the Government and only
Parliament hasthe power to authorise the raisingof moneyby way of newor increased taxes.
The grantingof powers tochargefeesand kviesis discused inChaper 17.

International obligations
Lagislation should corply with New ZealandQ aterrfational obligations.

There is a presumption that New Zealand will act in acordance withits international
obligations, and that legislaton will comply with those obligations (Chaper 9 provides
guidance on designing legislation to implement treaties and international obligations
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4.10

The clear statement principle

Legislation that overrides fundamental rights and values must use clear and unambiguous
wording.

If any of theseprinciples are intended to be departed from in a particular case, Parliament
must use clear and unambiguous language to doVéithout clear words to the contrary,
courts will presume that general words in legislation are intended to operate consistatitly w
the principlesAs to rights, this clear statement principle is reflecteddot®n 6 of NZBORA:

G2 KSNBE@GSN) Iy SylFodySyd OFy o6S 3IABSY | YSIyA
freedoms contained in this Bill of Rights, that meaning shall beepef to any other
YSEYAy3aodeg LG T2 tidcangistenwittiKthe(Bill af Rightts is Yn@hdgoxhys ill
need to have been expressed very clearly. (Recall, however, that the Bill of Rights
contemplates that rights may be limited so long as thd YA G A2y & | NB aNBI
GRSY2yaid NI o tFaNBSdza (yARF ARSRri2a@anilng thata |aiv AnpdsiSgliodly
reasonable limits on rights is not inconsistent with NZBORA).
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Chapter5 The Treay of Waitangi, Treay settlements, and
interests

The Treaty of Waitangi (the Treaty) has been described as ¢part of the fabric of New Zealand
socieli @aad isof vital constituti onalimportance ? The derelopment processof policy and legislaibn,
aswell asthe final product, should show appropriate respectfor the spiritand principlesof the Treay.

TheTreaty requiresthat the Governmentand Mnori act towards eaclother reasonably andin good
faitht akin to a partneship. o important waysto acheve this are through informed decigon
making(whichincludeseffective consultation by the Governmen) and throughthe active protection
of Mnori rightsand irterestsunderthe Treaty by the Government

The nature of the Treaty parership between the Crown arinori is evolving as increasing numbers
of grievances are settled and the Treaty partners move into new-getement relationships. This

Maor

means that the maintenance of the ongoing relationship between the parties to the settlement is a
key part of any obligatn to consult in this context and may require a different approach to

consultation than in other context3.e Puni Kkiri (TPK) has information on it&bsiteexpaining how
and why to engage witMnori as part of the policy process.

Due to its constitutional significance,in the abserte of clearwords to the contrary, the courts will
presume that Parliament intendsto legislatein a manner that is consistentwith the principlesof the
Treaty and interpret legislaton accordingly. The Cabinet Manual requires Ministers, when
submitting bills for the legislative programme, to draw attention to any aspeds of a bill that have
potential implicationsfor, or maybe affected by, the Treaty’

Guidelines

5.1 Does the proposed legidation affect, or have the potential to affect, the rights or interests
of Maori under the Treaty?

Mnori intereststhat will be affected bythe proposediegislation should be dentified.

Legislaton may affect the rights and interests of Mnori if it impacts on the relationship
between the Governmentand Mnori, the durability of treatysettlements,or the possessn,
use or ownership of land, waerways, foreds, fisheries,taonga andother resources.Taonga
mayincludetribal heirloams or weapons, and intangibletreasues suchaslanguage cultural
practices andtraditions.

TheTreaty is a livingdocument. Thisrefersto the canmon understandingthat the intent and
applicaton of the Treaty will changeas socigy and circunstancesewolve, and that the
interestsof Mnori to be protected underthe Treaty are not only thosethat existed when the
Treatywassignal. A Mnori interest may arisein respectof the right to devebp aresource
that was eitherundiscovered or unexploited at the time theTreaty wassigred. Interessmight
alsobe affected by the use of new techrnology, suchasthe ability of a rori to have acess

5Huakina Development TrustWaikato Valley Authoritjd987] 2 NZLR 188, 210.
6¢ S t dzy Buildvig Relatidiships for Effective Engagement with 2 (RJ06).
" CabinetOffice Cabinet Manual 2013t 7.65(a).
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totelevision and edio broadcasts to pomote culture and languagy AMnori interest may also
arise in issues when@nori are disproportionately affected.

TheCrown LawOfficeshould be consulted early to assist the identification of interests that
will be affected.

Does the proposed Igislation impact Crown commitments made under any Tiga
settlement?

New leggislation mustnot be inconsistentwith an exigting Treatysdtlement.

The Governmentnegotiates and, on behalf of the Crown, is paidya numberof Treaty of
WaitangisettleY Sy 1a A GK AgA3S KI L otieegrotipth@ipkoddeda 2 F A ¢
redressfor historical breaches of the Treaty or its principles by the Crown and to make

provision for ongoing relationships between the parties

Individual Treaty settlements are final, meaning the historicatlams they settle and the
settlement itself (with the excepion of disputes ovelinterpretation) maynot be the subject
of a further historical clam to the WaitangiTribunal or the courts. The detail of each
settlement is refleted in a Deed of $#ement that is given effect by legition.

Thorough consultabn musttake place withthe relevant post-settlement governance entity

if new legisktion has the potentialto adversely impact aexising Tredy settement, or
damage the relationships between that entity and local or cergmalernmentestablished
through the Treaty settlement. Th®ffice of Treaty Sdtlements (OTS)and the Post
Settlement Commitments Unit(PSCU) should also be consulted in these circumstances. OTS is
a unit within theMinistry of Justica#esponsible for negotiating Treaty settlememis behalf

of the Government PSCWas established tsupportthe durability of Treaty settlements.

Does the legislation potentially affect rights and interests recognised at common law or
practices governed by tikanga?

Any land, bodiesof water, or other resaircespotentially subjectto customary title (or rghts),
and that might be affected by propsed legslation, should be dentified, as should any other
potentially affectedoracticesthat are governed by tikanga

The common law recognises Mnori cugdomary title (akin to a property right) and custamary
rights (which may include rights of use and access) in land and other natural features.
Custamarytitle and cusomary rights pre-date the GovernmentQ &quisiton of sovereigrty.

Recognition of Mnori cugomary title and custonary rightsat common law is ot dependent
on the Treaty. Expess language(or at least clear and plain implication$ required to
extinguish any subsisting Mn 2 NMdgomary title or cugomary rights. A statament that
Parliament intendsto legislde incondgstently with the principlesof the Treaty will therefore
not be sufficient to extinguish cutomary title.

The courts will generallyhold that, unlessvoluntarily surrendered,abandned, or expressly
extinguishedin clearterms by legislaton, cugomary title and customary rights will continue
to have legaleffed. Legisétion that isintendedto extinguishor applyto cusomarytitle and
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custamary rights willrequire clearand precse wordingto that effect.

Exra caremustbe exercised when dealingwith custanarytitle or rightsrelatingto riverbeds,
lakes,andthe foreshore and seabd astheseoften pase difficult legal isses.

Care should be taken where legislation may affect practices governed by tikanga. As a matter
of practicality, such practices will likely be identified by the steps taken under

The Governmentmust make nformed dedsions where lggislation will affect, or have the
potential to affect, the rights and interests of Mnori.

Gonsultation is not required in all cases; however, it is one of the principal mechansms
through which the Government (via Ministers and government agencie) dischargesits
responsibiliy to make informed decisbns to act in good faith towards Mnori. A failure to
effectively consult may be seen as a breachof the principlesof the Treaty and harm the
relationship ketween Mnori andthe Government

A failure to consult may also result in Parliament passinglegislaton without appreciating
fully the variety of views and interests that may be relevant. Thismay result in difficultiesin
applying and interpretinghe legislaton at alater date.

Camsultation must target Mnori whose iterestsare particularly affected.

Governmentpolicies and legislaton may affect different groups of Mnori in differentways.
It istherefore important to identify whomight be speciftally affeced and ensuretheir views
are sought and fully considered. As no one body speaks for all Mnori on all matters, iwi,
K I Lanm ather entities representingMnori groupsthat are specifially affected must be
identified andconsulted. For matters concerning particularregions, it may be appropriate to
focus onsutation on the groups which bve cusomary interestsin that area.

TPK through its directoryt S Y n Kodi/provides acomprehensive list of postettiement
groupings and areas of interéstf an iwi has not yet settled its historical claims, @diSbe
able to advise on which groupshave a mandated ldy recognisedby the Cown for Treaty

TheCabGuidamotes that departmentshould consider consultingTPKon proposalsthat may
have implications for Mnori as individuals,communities, or tribal groupings;andthe Gown
Law Office br constitutional isss, includingTreaty issues.®

Also, the Ministry of Justice (through PSCU) is developing a central register of all settlement
commitments. The Ministry should be consulted to determine whether proposals for

54 Shoud Méori be consulted?
55 Who should be consulted?

settlement purposes.

legislation will affect treatyettlements.
8¢ S

t dzy e Kiull MnaghiXDirectory of lwi and n 2 Q{danisations)

9 Cabinet Offic&CabGuid@&Cabinet paper consultation with departmegt017).
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5.6

In the event of a conflict between the proposed legidation and the principles of the Treaty
of Waitangi, does the legidation include additional measuresto safeguard Maori interests?

If legislation has thepotential to come intoconflict with the rights orinterests ofMnori under
the Treaty,addtional measures shauld be consideed to ensure recognition of the principles
of the Treaty or the particular rights cancerned.

Twogeneral classe®f measuresmay be includedin legislaton to ackrowledgeor safeguard
Mnori rightsand irtereds underthe Treaty:

1 General measues—These provisions relate to the manner in which the legislation
is administered or the way a power is exercisedrexample:

1 section 4 of the Conservation Act 198provides. dThisAct shall sobe
interpreted and adninistered ago give effact to the principlesof the
Treaty of Waitangg;

1 section9 of theStateOwned Enterprises Act 19@Bovidesad b 2 G KAy 3 A Y
this Act shall permit th&Crownto act in a manner that is inconsistent
with the principles of the Treaty of Waitaa A ¢ T I Y R

1 section 4 of the Crown Minerals Act 199provides a ! f f LISNE 2V &
exercising functions and powers under this Act shall have regard to the
LINAYOALX Sa 2F GKS ¢NBFdGe 2F 2FAGFy3A

Even subtle differences in the wording of legislation (for example, the contrast
0SG6SSYy aIAARS aXKFPEONBBEEIANRF yi2¢0 Yl & KI @S
must be carefully considered with the benefit of legal advice.

1 Specific measues—In these provisions, the Treaty and its principles are tied to

specific mechanisms by which they are recegntiin the legglation. For exaple,
section4 of the Envionmental Protection Authority Act2011 provides:

a L yder 2tblJrecognise and respect theCrowr@ regonsibility to take
appropriateaccount ofthe Treaty of Wi#angit

(a) secion 18 establishes thea n 2 NA r} ®drkitie® to advise the
Envirommental Protection Authority onpolicy, process, anddecisons ofthe
EPA under aenvironmental Act; and

(b) the BPAand any person actingon behalf of the EPAmMust comply with the
requirements of an environmental Actin relation to the Treaty, when
exercisingpowers or functions under he Acté

Other examples includeestion 4 of the New Zealand Public Health and Disability Act 2000
and fction7 of the Public Records Act 2005

Specific measures have been the usual approach since 2000. They have the advantage of
demonstrating that theGovernmenthas actively worked through what is required in order to
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5.7

recognise and safeguard what the principles of theafiyranean in the particular context. In
doing this, the provisions provide greater certainty than general measures.

Does Parliament intend to legislate inconsistently with the principles of the Treaty of
Waitangi?

Clar language isrequired wherelegislation is intended to be inconsistentwith the principles
of the Treaty.

In rare casesthe Governmentmay weh to achieve an outcome that risks being held by a
court to be inonsistent with the principlesof the Treaty. In such circmstances, great care

must be taken to express the policy intention as clearly as possible, both in the legislation itself,
and in thepolicy documentation underlyingthe Act. If the intention is not clear, the courts

will presume that Parliament intended to legislate onsidgently with the principles of the
Treaty. Thismay yield resuts inconsistent with the intended policy outcome
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Chapter6 New Zealand Bill of Rights Act 1990

TheNew Zealand Bill of Rights Act 19B0%. h w! ©

A a
NAIKGA YR FdzyRI YSy Gl FNBSRRYakLSiyt FbySRIQ &4 SO 2f Y WARTE Y3
2y w A

LYGSNYFGAZ2YEE /288yl yi I AGAE I yR t 2 Aabcdh OF €

SELINBAASR (2 &l TFANNS

2dZRAOAFNEBS a ¢Sttt a G2 FOGa R2yS 0@ lye 20KSNJ

power, or dutyO2 y FSNNBR 2NJ AYLI2ASR X o6& 2NJ LlzNBEdzZ yvi 2

that all thesepeopleand bodies ought to observe. Actions@ivernmentand public actors ought to
comply with the Bill of Rights. So too, new legislation should be consistent with the rights and
freedoms contained in NZBORA. The Ministry of Justice has produced detailed guidance for the public
sector regarding NZBORA.

The ights affirmed by NZBORA can be grouped into six categories:
T life and security of the person;
1 democratic and civil rights;
1 non-discrimination and minority rights;
9 search, arrestand detention rights;
1 criminal procedure rightsand
9 rights to justice.

Many of these rights and freedoms are discussedhmpter4. As discussed there, most have long
histories. They are deeply rooted in the common law and reflected in the detail of our legislation.
There is also a developed body osedaw concerning NZBORA and the interpretive approach taken
by courts when applying legislati that implicates rights iNZBORAIN the sense described h1).

Section 7 of NZBORA is of special relevance to the development of legislation. It requires the Attorney
General, upon the introduction of &overnmentbill, to bring to the attention of the House of
Representatives any provision in thaitl that he or sheconsidersto be inconsistent with a right or
freedom in NZBORA. In discharging that duty, the Attox@eweral is assisted by advice given by
officials in the Ministry of Justice. If thhelevant bll was developed by the Ministry of Justice, that
adviceis supplied instead by Crown Law.

If the AttorneyGeneral considers hill to be consistent with NZBORA (so that no report under
section7 is required)the relevant legal advice is subsequently published on the Ministry of Justice
website.If the Attorney-General considers a provisitmbe inconsistent (so that aestion7 report is
made) that report is tabled in the House and a link made available from the Ministry website.

Because of the importance of ensuring cistency of legislation wh NZBORA, legal advice should be
sought at an early stage to ensure that legislative proposals give proper regard to rights and freedoms
in NZBORA. Any restrictions on rights and freedoghNJ ¢t A YA G aé¢ > I+ a Gmbse | NB

10 Ministry of Justicentroduction to the Guidelines
http://www.justice.govt.nz/assets/Documents/Publications/GuidelifesBillof-RightsAct.pdf
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0S ofS GRINRSORSIEYIATASRE a4 ANBIF a2yl oskeS f A YA
section5 of NZBORA).

If proposed legislation is to limiNZBORA right, every attempt should be made to eliminate the
inconsistency or ameliorate its impact so thhetlimitmeets the standard ofeasonableness set out

in section 5. A full explanation as to why the limitation was necessary will need to be given to the
relevant Cabinet committee and select committee. Thabinet Manuakequires Ministers, when

submitting bills for the legislative programme, to draw attention to any aspects of a bill that have
potential implications for, or may be affected by, NZBGRA also provides that possible
AyO2yaraiSyOrASa 46AGK b¥%. hw! aK2dZ R 6S ARSYGATAS
L2aaArof?S adl3IsSéo

Guidelines

6.1 Hasthe option that imposes no limit or no more than a reasonable limit on a particular
right been selecte@

NZBORA rights should not be limited, or should be subject only to such reasonable limits as
can be justified in a free and democratic society.

The first question that must baenswereds whether a right or freedom in the Bill of Rights is
implicated by a legislative proposal. Making this determination requires an awareness of all
the rights and freedoms set out MiZBORA. (The particular case of rights against discrimination
in section19 of NZBORA is dealt with in the next chapter.) The initial inquiry is into whether a
NA IKG A& T i ihe deifisd @ baingk& to beaffected in some way by proposed
legislation. This requires an understanding of what falls within the scopeigiit. Sometimes
rights will be implicated in ways that are not obvious at first.

The scope of a right in NZBORA, and hence whether it is implicated by a particular legislative
proposal, is ultimately a legal question. It is important to identify thetsagotentially in issue

at an early stage in the policy process and, when in doubt, seek and proceed on the basis of
legal advice.

If a right is implicated, then the manner in which that right would be affected by the proposed
legislation needs to be coitered. If it is possible to attain the legislative goal without limiting
a protected right or freedom, then that should be the preferred option. That possible option
might arise through adopting a different legislative approach or relying onlegislatve
alternatives §eeChapter22).

But NZBORA also recognises that rights are not always absolute. Section 5 of NZBORA says
GKFG NARIKGA YIFEe 6S adzweSOG G2 ftAYALa az f2y13

GRSY®RNIZOf & 2dza0AFASR AYy | FTNBS YR RSY2ONJI GA
than reasonable limits on protected rights and freedoms is therefore consistent with NZBORA.
5SUSNNAYAYT SKSGKSENI I EAYAGEGA2YS A &7 VBRAPABSSF Al

11 Cabinet Offic&CabinetManual 2017at 7.65(b).
2 |bid 7.67.
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6.2

inquiry that can be summarised as folloWs:

(a) Does the proposed limit on a right serve a purpose sufficiently important to justify
limiting a right?

(b) (i) Is the limiting provision rationally connected to its purpose?

(i) Does the proposed lihimpair the right no more than is reasonably necessary for
sufficient achievement of its purpose?

(iii) 1s the limit proportionate to the importance of the objective?

In many cases there will be a range of reasonable optionglagtbetaken, and there Wil be
consistency with NZBORA if the chosen option is within this range.

Officials must therefore work closely with their legal advisers when conducting this
assessment. For their part, legal advisers will need information on the policy objectives and
the impact of the selected means of implementing those objectives (and whether there are
any more rightsconsistent alternative modes of implementing them). The aim should be to
attain the least possible limit on a right that is consistent with attainingebeslative purpose
O0FYyR OSNIIAyfe y2 Y2NB (KFy | &GNBlFazylofSé
determined in the manner set out above).

If the limit on a right cannot be justified, but remains the only possible way to achieve the
policy objective, is the limit drawn as narrowly as possible to achieve that objective?

Any unjustified limitation should be restricted to that which is necessary to achieve the policy
objective.

There may be cases where t®vernmentwishes to proceed with legiation that results in

an unjustifiedlimitation on an NZBORA righbne that cannot be regarded as a reasonable
limit on that right.This ought to be very rardn these situationsgreat care must be taken to
ensure the lgislative intent of the Wi isvery clearly stated. Section 6 of NZBORA requires that
wherever an enactment can be given a meaning that is consistent with rights and freedoms
contained in NZBORA, that meaning shall be preferred to any other meaning. It follows that
clear and unambiguoutanguage must be used to confirm a rigimfringing (and thus
inconsistent) intention.

Section 4 oNZBORA makes it clear that courts are prevented from striking down, or refusing
to apply, legislation that is inconsistent with NZBORA. However, thatsppovmust not be

seen as an invitation to develop legislation inconsistent with NZBORA. Such legislation can
have serious consequences:

il First, the AttorneyGeneral is required byestion7 of NZBORA to notify Parhant
if he or she considers allimposes a limitation on an NZBORA right that is not a

B This summary paraphrases the appehaset out by Tipping J of ti&upreme Court iR v Hanse{2007] 3
NZLR 1 at [104].
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reasonable limit demonstrably justified in a free and democratic society.

1 Secondy, Standing Order 265(5equires the AttorneyD Sy SNI £ Q& NI LJ2 NI
referred to a select committee. The inconsistency may then be the subject of
adverse comment during the select committee process, which might attract
negative publicity.

1 Thirdy, while the courts are not empowered tetrike downan Act they may
declare the existence of the inconsistency in their judgments.

1 Finally, legislation that is inconsistent with NZBORA will place New Zealand at risk
of breaching its internationahumanrights obligations (under the International
Covenant on Civil and Political Rigaigl possibly other instruments) and expose
it to adverse comment from the international treaty monitoring body, which may
have negative political consequences.

In anyevent, all possible steps must be taken to ensure that any unjustified limitation of rights
is the least limitation required to achieve the policy objective. Additional procedures or
safeguards that might further mitigate the limitation should also be mared.
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Chapter 7 Discrimination and distinguishing between different
groups

Unjustifieddiscrimination cause$arm to people and may stigmatise already vulnerablegroups. This
chaper will assistin identifyingwhether proposedlegislaton might unjustifiably discrninate on its
face or in its applicatiorand how that might be avoided.

Section 19(1) ahe New Zealand Bill of Rights Act 1Y8IZBOR)affirms that everyone has the right
to freedom from discrimination on the 1grounds of discrimination set out iestion21 of theHuman
Rights Act 1993Tho® grounds are:

1 Sex (including pregnancy, 1 Ethnic or national origm
childbirth, and gender identity)
91 Disability
1 Marital status
1 Age
1 Religious belief
9 Political opinion
bl Ethical belief
1 Employment status
1 Colour
1 Family status
q Race

i Sexual orientation

Some othese terms are further elaboratesh and defined in the Human Rights A&93 which also
contains various exceptions and modifications.

The starting point is that it ought to be rare for legislation to differentiate between people on the basis

of thesecharacteristicsThat said, some of the ground®specially age may well be used to make

important distinctions necessary to the very policy of the statute. Examples include making special

provisions in criminal justice and family law for children and yqeuple and creating minimum age

thresholds in various other areas of life (as with driving, voting, ability to marry, and purchasing

tobacco and alcohol).

Thecourts have established that a law @policy or practice) unjustifiably discriminates when:

1 it draws a distinction on one of the prohibited grounds of discrimination;

1 the distinction involves a material disadvantage to the affected person or group;
and

T making that distinction cannot be justified, in terms ets8on 5 ofNZBORA, as a
reasonablef A YA G 2y GKS NAIKG (G2 6S FNBS 27
2dza 0 AFASR AY | FTNBS IGaRerSY2O0ONI G§AO0 &2 O0A

Be alert for bothdirect and indirect discimination. The formeroccurswhen a legislativeprovison
discriminaten its face, byexpresslytreating a group differently on the basis of a prohibited ground
of discrimination. Indirectiscrimination occurs whena provison is not on its face discriminatory
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because it does not expressly contravene a prohibited grounod,its effect is that a group is
disadvantagedFor exampk, a generally expressegrovision maynot include any refererce to a
pers2 Y Q& N ifmpos Aotng requirement or restriction that impacts differently paopleof a
particular religious belief. In both casebere is a need to consider whether the difference in
treatment involves a material disadvantaged, if so, whether it is capable of justification.

The Ministry of Justiceholds policy regponsibility for matters related to NZBORA and thEluman
RightsAct1993and povidesdetaied guidancefor the publicsector on its website.*

TheCabinetManualrequires Ministers, when suomitting bills for the legislatve programme,to draw
attention to anyaspectsof a bill that havepotential implicationsfor, or may be affeaded by, the Hunan
RightsAct 1993%

If there is any doubt whether new legislaton will disciminate or authorise discriminatioon one of
the prohibited grounds,officials should ansut their legaladvisers.

Gudelines

7.1 Does the legidlation affed the right to freedom from discrimination in section 19 of
NZBORA?

Ledslation should not discriminate onany of the prohibited grounds.

The sarting point is that legislaibn should not discriminate on any of the prohibited giounds.
However, it is not unlawful to discriminate by takingstepsin good faith to assistor advance

those disadvantaged by discimination (section 19(2) of NZBORA. It will generally be
important to take legal advice on the application acson 19(2) having regard to its
requirement that the measures must be premised on assisting or advancing those
disadvantaged due to discrimination.

Where discrimination by a&&e sector organisation on a prohibited ground is the only means
of achievingan important policy objective, clear language must be used in the legislation and
the limitation must be justified in a free and democratic society (refer to the general discussion
on limiting NZBORA rights {bhapter6). The courts will presume that Parliament has
intended to legislate consistantly with NZBDRAand will interpret the legishtion assuch in

the abserte of clear indicators in the kgislaion.

Particular care bBould be exerdised insocial plicy areas such asgelfare, health or educaton,

whereit isoften necessaryto treat groupsdifferently to achievea positive outcome for those
groups. For example, it may be necessary to consider and pesgple differently by reason
of age, sex, marital statusind certain other characteristics. Eadgnsultation with legal
advisersis recommended br officialsworking in such i@eas.

The HumarRightsAct 1993also contains a number of exceptionsto the right to freedom

14 Ministry of Justic&'he NorDiscrimination Standards f@overnmentand the Public Sector: Geithes on
how to apply the standards and who is covefidrch 2002).
15 Cabinet Offic&Cabinet Manual 2013t 7.65(b).
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7.2

7.3

7.4

from discriminaion that maybe relevant to legislationFor example:

bl it is not unlawful to exclude people of one sex from participating in competitive
sporting activity in whichthe strength, stamina, or physique of competitors is
relevant (&ction49(1)); and

1 it is not unlawful to preide goods, servicesr facilities at a reduced fee, charge,
or rate on the ground of age, disability, or employment statestfen51).

Seeking legal advice is important when the exceptions will be relied upon.
Hasthe option that results inthe least amount of discrimination been selecte@
Any discrimination shoulde no gre&er than is neessary toachieve thepolicy objective.

Whenfacedwith multiple optionsfor achieving the policy objective, anoption that achieves

the policy objective without discriminating on a prohibited grounchauld be selected. If
differential treatment is required by the policythe option that results in the least
discimination shouldbe preferred andadditional measures to reduce the infringement of
rights and freedoms or promote accountability and transparency should be considered.
Chapter6 provides a list of the types of measures that may be appropriate.

Hasthe Human Rights Commission been consulte@®
Camsult the Himan Rights Commssionearlyin the plicy devéopment process.

TheHuman RightsCommissioris anindependentbody that advocates and piomotes respect
for human rights.It has akey role in educatingthe public on human rightsissuesand in
providing aservice to resolve disputes and complaints.

Have althe consequences ofan-compliancewith NZBORA and the Human Rights At®93
been considere@

Cansiderthe full range of consequences of passig legislation or taking action that doesnot
complywith section19 of NZBORAandthe Huiman Rights Act 1993.

The consequencesthat may result where legisldion is inconsigent with NZBORAare
de<cribed inChayper 6.

If the Human RightsReview Tribund findsthat a piece of enacted legislaton is inconsistent
with the right to freedom from discrimination, it may also make adeclardion that the
legislaton is in breach of the right to freedom from discrimination. Thedeclaraion does not
affect the operation of the legislaton, but the Minister must report the declaration to
Parliament andtable aresponse.
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Chapter8 Privacy and dealing with information about people

TheGovernmentshould respect privacy interestds peopleand ensure that the collection, usend
disclosure of information about identifiablpeople is done consistently with those interests. The
unnecessary collection, misuse or perceived misuse, or unauthorised disclosure of personal
information erodéd G KS O2 Y Y dzy A dOverendentandldath@riinstituyonsiiakkdScanDdnake it
harder to collectinformation in the future. Further, other countries may be reluctant to share
information with New Zealand if our law does not give proper respect to privacy rights.

If new policy is being developed that proposes the handling of personal information ig@hat
information about a person that either identifies or is capable of identifying that person), officials must
first consider whether the proposed action is governed by Rneacy Act 1993That Act applies to

both public sector and private sector agencies and establishes a set of information privacy principles
for the handling of personal information. The two key concepts in the Act are purpose and
transparercy.If the personal information is already held by a public body for another purpose, officials
must consider whether the proposed use falls within the purposes for which the personal information
was originally collected, and whether those purposes havenbesommunicated to the individuals
concerned, before developing legislation that permits a new use or disclosure of that information.

Any policy development thataffects personal information shouldinclude a Privacy Impact
Assessment at an early stage to assess the extent of the impact on privacy andHatwnpactcan
be managed in the policy development process.

If the proposed handling gfersonal information is not authorised by the Privacy 2@93or other
legislation (and authorisation under an approved information sharing agreement unateAttwould

be insufficient or inappropriate, new legislation may be required. In designingistation, officials
must know what they want to do and what personal information is required to do it. Legislation
relating to personal information needs to clearly set out the particulars of the informatolne
collected, the purpose or purposes for igh the information may be used, and to whom the
information may be disclosed and why.

While this chapter focuses on how public sector agencies handle personal information, the Privacy Act
1993 and odes ofpractice also apply to private sector agencidssThapter will therefore be relevant

to legislation that affects or authorises the handling of personal information by private sector
agencies.

Guidelines

8.1 Is the legislation consistent with the requirements of the Privacy Act 1993 ani at Act
12 information privacy principles?

S

Legislation should be consistent with the requirements of the Privacy Act 1993, in particular
the information privacy principles

The 12nformation privacy principleare the cornerstone of the Privacy Act (and can be found

16 Privacy Commission@rivacy Impact Assessment Too{RiD15).
7 Amore detailed discussion afpproved information sharinggreementdater in this chapteat 8.3.
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in sction 6). They address how agencies may collect, store, use, and disclose personal
information. They also allow a person to requestesscto and correction of their personal
information. Many of thenformation privacy principlelsave irbuilt exceptions, and Part 6 of

the Privacy Act has further exemptions.

The policy objective will sometimes justify an inconsistency with the privaogifglies. Section

7 of the Privacy Act provides that legislation that is inconsistent with the privacy principles will
take precedence. There is then no need for legislation overriding the Act to contain an express
override provision. However, any overridethe Act requires a policy decision and the reasons
should be clearly identified in the Cabinet pap#s.

If that occurs, the policy should be developed so as to minimise the inconsistency. If there is
any ambiguity regarding an inconsistency with thév&sy Act, the courts may prefer an
interpretation of the legislation that involves the least impact on the privacy interests of
individuals.

The design of any legislative provision that overrides the privacy principles, in particular
principles 10 and 1(elating to the use and disclosure of personal information), should reflect
as necessary the principles of specificity, proportiongdihd transparency. Consultation with
the Office of the Privacy Commissioreand the Ministry of Justicewill help to identify the
necessary design features.

The Cabinet Manuatequires Ministers to draw attention to any aspects of a bill that have
implications for, or may be affected by, thanciples in the Privacy Act 1993, when submitting
bids for bills for the legislative programme. Similarly, it requires Ministers to confirm
compliance with those principles when subsequently submitting the bill to the Cabinet
Legislation Committee for approval for introductiéh.

8.2 Does the new legislation complwith any relevantcode of practicassued by the Privacy
Commissioner?

The design of new legislation must take account of any applicalde of practice

The Privacy Commissioner issuedes ofpractice, which may modify or apply tivformation

privacy principleso any specified information, agency, activity, industrgfpssionor calling

(or class of such thinglodes ofpractice are disallowable instruments but not legislative
AYyaldNdzySyida FyR FINB SyF2NDSIofS GKNRdJIZAK GKS
complaints process and proceedings in the Human Rightg®Rdribunal.

A list of the currently applicabdes opNJ OG A OS OFy 6S F2dzyR 2y GUKS
website

18 Previously, the Guidelines indicated thfproposed legislation would be inconsistent with the information
privacy principles that should be explicitly stated in the legislafiteat advice has been amendeédause it
could be misleading.

19 Cabinet Office&Cabinet Manual 201t 7.65¢ 7.66.
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8.3

8.4

Does the legislation authorise informatiosharing?

New legislation should only provide authority for information sharing where the sharing
cannot be undertaken using one of the existing mechanisms in the Privad@3&tfor
example, arapproved information sharing agreemgnor where using thee mechanisms is
not sufficient for the policy purpose.

Disclosing information about identifiable individuals between agencies for the purposes of
delivering public services can be appropriate provided the privacy risks are managed well.
However, informatn sharing to deliver public services must have clear legal authority. That
authority may already be provided under the Priydxt by the exceptions to the information
privacy principle®r byacode of practicé® For example, information may be discloded a
purpose directly related to the purpose for which it was obtained or when disclosure is
necessary to prevent or lessen a serious threat to public health or public safety. There may
also be exting authority under Part 10 nfiormation matching), Par10A (identity
information), or Part 11 (law enforcement information) of the Privacy Act.

If there is no such authority, or the available authyris partial or uncertain, anpgroved
information sharingagreement (AISA) under Part 9A of the Privacy Act 1993pmmsyde the
necessary authorityithout the need to resort taa new Act AISAs are information sharing
agreements approved by the GoverABeneral, by Order in Council on the recommendation

of the relevant Minister. An AISA may grant an exemption to, or modify, one or more of the
privacy principles or a code of practice (except in respect of principles 6 and 7 relating to access
and correction rights). The Office of the Privacy Commissioner hasipedbtiuidancefor
creating AISAZ.Departmental legal advisers, the Office of the Privacy Commissamgthe
Ministry of distice should be consulted to ascertain whether there is already authority for
information sharing or whether an AISA could provide that authority.

If there is no existing authority for proposed information sharing between agencies and an
AISA would be ingficient or inappropriate, new legislation may be required. Generalhew

Actto authorise information sharing will only be required to overcome a statutory prohibition

or restriction preventing it. However, in some casas)ew Act may be justified inother
circumstances, for example wheas Actwould provide greater transparency than for the
disclosure to be regulated under 1 or more AISAs. However, this should be weighed against
the risk that a specific legisiae disclosure regime will fgo the fexibility inherent in the
Privacy Actthe safeguards provided by thatt, and the benefit of case law developed around

it.

Does the legislation require a complaints process?

New legislation should use the existing complaints process under theyPioat993 unless
there is a good reason not to do so.

20 privacy Act 1993, Parts 2 and 6.
2! Privacy Commissionépproved Information Sharing Agreements (AI$2G)5).
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The Privacy Act 1993 provides a comprehensive system for dealing with complaints arising
from alleged breaches of the information privacy principles. This includes a complaints
investigation process lie Commissioner and proceedings before Hienan Rights Review
Tribunal

New legislation should adopt the Privacy Act complaints procedure. Such new legislation
should include clear wosdthat incorporate the complaints procedursegsection 66 of the
Human Assisted Reproductive Technology Act P0Bdod reasons must exist to create any
new complaints and review procedures.

8.5 Have the Privacy Commissioner, the Ministry of Justice and @w/ernmentChief Privacy
Officer (G®@O been consulte®

The Privacy Commissioner, the Ministry of Justice and, when appropriate, the GCPO should
be consulted when developing new policies and legislation that may affect the privacy of
individuals.

The Privacy Commissioner and Ministry of Justice should always be consulted where policy
and legislative proposals potentially affect the privacy of indiisf In addition, the
following uses of information raise specific issues on which further advice should also be
sought from legal advisers, the Privacy Commissiaret the Ministry of Justice:

1 Public register-A database or register that contains persbiinformation and
that members of the public can search through.

1 Personal information sharingHdncluding eitherapproved information sharing
agreements (under Part 9A of the Privacy Act) or informatiaiamng regimes
(under Part 1®f the Privacy Agf*

1 Transfer out of New ZealanrdSending information by any method to a body
outside New Zealand (such as the sending of passport data to the border agencies
of other countries or authorising banking records to be held overseas). Information
sent outside NewZealand may no longer have the protection of the Privacy Act
1993 or other New Zealand laws or values. Also, the receiving jurisdiction may not
have comparable safeguards to those found in New Zealand law. An appropriate
level of additional safeguards sHduherefore be provided.

If the proposed legislation involves the management and governance of privacy in the

22The Privacy Commissiontesis a number of functions in respect of privacy, including examining proposed
legislation that makes provision for the collection of personal information by any public sector agency or the
disclosure of personal information by one public sector agencyadreer: Privacy Act 1993estion13(1).The
Ministry of Justice administers the Privacy Act 1993.

23 privacy Commission@rafting suggestions for departments preparing public register provige0G7).

24 Privacy Commissionémpproved Information Sharing Agreemeif2915); Privacy Commission@rivacy

| 2 YYA & aWedvyGhNEeanformation Matching Guideliti2806).
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provision of State services, tligCP& should be consulted®

Statistics New Zealanwhich leads thgovernmenQa ¢ 2 NJ 2 Yiytiés) siolldbé YR | y I
consulted on proposedpprovedinformation sharingagreements.

Finally, if legslation is to propose sharirgpurt information, the Ministry of Justice should be
consulted and consideration given to consulting the judicial branch (thrélugMinistry of
Justice}’

25The GCPO leads an allGdvernmeniapproach to privacy, including setting standards, developing guidance,

building capability within agencigand providing assurance ®overnment.

26 Note theCabinetManual departmentatonsultation expectationCabinet Offic€€abinet Manual 201t

5.195.20; Cabinet Offic€abGuidéZabinet paper consultation with departme@s

79/ 2dzNI AYF2NXEFGA2YE YStya AYyF2NXNIGA2Yy KStR 0& GKS aAh
in Schedule 2 of th€enior Courts Act 20J8hd n Schedule 1 of thBistrict Court Act 2016
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INTERNATIONAL ISSUES

Chapter9 Treaties and international obligations

New £aland is party to a maber of treaties that give ris€o a diverse rangeof ongoing international
obligatons. These cwer issuesgch as humanrights, child abductin, human traffickingthe rights of
the disabled,refugees, endangeed species,trade, transport, communications, and other economic
issuesTheterm dtreaty€ isusedin this chapter to referto all legallybindinginternational agreements,
includingbilateral and multilateral treaties, and United Natbons conventons towhich NewZealand
hasacceded.

New zalandmust givefull effectto atreaty, or it will risk breachingits international obligations. In
such instancesconsidemble resources will be required to remedy any non-compliance with the
relevant treaty. Non-complianceplacesNew ZS I | ydr@tidnal keguiation at risk and exposesit
to any applicable sanénsunderthe treaty.

Given the breadthof New%: S | f [ntérRa@aial obligations, proposed legislaton will often affed,
or have the potential to affect, one or more of New 21 f I Y R Q onaloffliafoNs/Caremust be
taken to ensurethat any proposed legisktion does not inadvertently causeNew Zealando breach
anyof its existingtreaty obligations.

All multilateral treaties and bilateral treaties of particular significance(as the Minister of Faeign
Affairsdetermines) are required to undergoparliamentary treaty examination. This process includes
a NatbnalInterest Analyss®

Once parliamentary treaty examination is complete, the practice in New Zedand is to passany
domedic legislaibn necessaryfor compliancewith a treaty before that treaty comesinto force for
New Zealand.

The Ministry of Faeign Affairs and Trade (MFAT) is the GovernmenQ grincipal adiser on matters
relatingto treaties and inernational relations. MFATmaintainsthe official databaseof New 21 f I Yy RQa
bindingtreaty obligatonsat internationallaw andshould be consulted if a departmentis considering
signingany international instrument that may impose obligatons on NewZealand?

TheCabinetManualrequires Ministers, when submitting bills for the legislatve programme,to draw
attention to any aspects of a bill that have potential implications for, or may be affected by,
international obligations

28 Standing Orders of the Hoe®f Representatives 20180 397(2) and 398.
2New Zealand Treaties Onlimevw.treaties.mfat.govt.nz/
30 Cabinet Offic&Cabinet Manual 2013t 7.65(d).
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Guidelines

9.1

9.2

Are any pre-existing treaties or international obligations relevant to the proposed
legislation?

New legislation must not be inconsistent with existimgrnational obligations.

MFAT, theCrown Law Officeand the particular departmenthat hasresponsibility for the
relevant existing treaty should be consulted to identify any relevant international obligations
and whether the proposed legislation will result in any inconsistency.

If possible, any relevant nelbinding international instrumentd®uld be identified. Although

not binding on New Zealand in international law, they may have wider significance. Non
binding instruments include declarations, resolutions, and instruments under negotiation or
non-binding international standards. Advice shd be sought from MFAT, the relevant
department or the Crown Law Office as to tthegal significancef any relevant nofbinding
international instruments

New Zealand is currently party to, and is in the process of negotiating, a number of trade
agreemants (sometimes called Free Trade Agreements, Closer Economic Partnerships, or
Strategic Economic Raerships). These agreements mhagve specific provisions in areas
such as intellectual property rights (including the use of tradé®and patent rightsland
dispute resolution processes that domestic law must not inadvertently restrict. Further
information about existing trade agreements and those currently under negotiation can be
foundona C! ¢ Q& .6SoaAiids

If legislation relates to the salef @oods or occupational registration, the Trafigsman
Mutual Recognition Arrangementay be relevant and should be considered. Thattreaty
arrangement, implemented in New Zealand in theansTasman Mutual Recognition Act
1997, overrides other legislation unless specifically exallidore information can be found
on theMinistry of Business, Innovation & Emytoent website

Isa treaty being implemente®

The appropriate method of incorporating treaty obligations into New Zealand law should be
used to ensure that all relevant international obligations are given full effect.

To have effect in New Zealandtdémational obligations must be incorporated into New
Zealand law. In many caséisis will require an amendment to domestic law to give effect to
a treaty obligation. In other casgswill be necessary to pass entirely new legislation.

The language irreaties is often ambiguous. This is so that a diverse grogowvdrnments

can reach agreement. Any terms or language that may be ambiguous should be identified and
parliamentary counsel should be consulted to determine whether the language needs to (or
can) be adjusted in the proposed legislation, and what method of incorporation is most
appropriate.

The textfollowingis intended only as a brief summary of the main methods of incorporation
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9.3

(further advice should be sought from legal advisers, MFAT lamédrliamentary Counsel
Officeas to which method is the most approprijte

1 Wording method—This is the most common method. The wording of the treaty is
reflected in the body of the legislation, although the legisiatmay or may not
specify the treaty that it is incorporating. The wording may be reflected verbatim
or, if necessary, translated to more accurately reflect local conditions. This method
is usefulif it is necessary to translate the wording of a treatyradlect local
conditions orif the treaty requires additional steps to be taken in New Zealand law
(for example, one purpose of theew Zealand Bill of Righ#sct 1990was to
implement thelnternational Covenant on Civil and Political Rights

1 For mul a met h o&Thefullorpargal textof the areaty is set out in
the legishtion, usually in a schedule. The legislation will use a form of words to
LINEOf FAY GKIFIG GKS GNBFGeE KFa GKS a¥F2NDS
method is rarely used, but it is usefihe treaty amounts to a seffontained body
of law that dbes not require any operational structures to supporsitésections
202¢ 206 of theContract and Commercial Law Act 2017

1 Subordination method—The legislation contains a provision that authorises the
making of regulations or rules that give effect to the treaty or particular parts of it.
This method is useful the treaty provides for, or will require, ongoing technical
changes that arappropriate to delegate to the ¥ecutive, or in rare cases that
require implementation under strict and compressed timetabtesegection36(1)
of the Maritime Transprt Act 1993,

1 Hybrid method—n some casesmore than one method may be used. For
example, legislation may use the wording method to set out the relevant treaty
rights and protections, but use the subordination method to trigger the application
of those povisions. Another example is where the formula method is used to give
the treaty force of law in New Zealand, but the wording method is used to create
the specific mechanisms necessary for the administration of the lawAdtetion
(Intercountry) Act 1997 an example of this.

If the purpose of legislatiois to implement a treatyit is best practice for the purpose clause
of the legislation to explicitly statinat to help interpretation.

Does the legidation provide ready access tothe treaty that it implements?

Legislationthat implements a treaty should provide easy access to the treaty that it
implements.

People must have ready access to the primary source of the legislation (for example, in a
scheduleof anAct). However, treaties can be amended from time to time; so there must be
clarity about the effect of any subsequent change to the referenced docunagt how to

best identify and provide access to the authoritative version of the treaty following any
amendment.
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It will be necessary to balance the need to provide easy access to the text of the treaty being
implemented against any practical difficultie§ doing so. For example, it might not be
appropriate to annex particularly lengthy or technically complex treaties to legislation.
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Chapter10 Dealing with conduct, people, and things outside New
Zealand

In our globally connected world, it is vecpmmon for issues arising under legislation to involve a
crossborder elementPerhaps most commonly, a person who lokes the law within New Zealand
may be overseas when it is enforcedternatively, there may occasionally be sound policy reasons
for New Zealand to regulate the behaviour of New Zealanders when they are overseas.

New Zealandlaw doesnot automatically apply to activities, people, or property that is not within
New %S | f Iteyfifor Ahis poses anumber of difficultiesfor those attempting to regulate matters
that take place wholly or partly outside New Zealamdi for those attempting to apply New Zealand
law to people or property outside New Zealand.

Not identifying and addressingcross-border issues when devebping legslation can lead to
uncettainty, litigation, and mtentially a failure to fully achieve the policy objective of the legislaton.
Thischapterwill help officialsto identify and, if appropriate, addressoss-border issuesn the policy
development and legislative design process

If cross-border issuesarise, three practical questions confront people seeking to underd¢and and
applythe law:

1 Which rules appf? Will itbe New Zealandalwv, or the law of arother country?

1 Who will make dedsions in particular caes?Will it be a New Zealandcourt or
decison maker or anoverseascourt or decison maker?

1 Whateffectwill adecison have? Will a New Zealand decisih be effective overseas?
Will an overseasdecison be treated aseffective in New Zealanl?

It is important to identify the nature and significance of any current or future ebosder issues at

an early stage of the policy development proc&3se next step is to determine how New Zealand law
might apply to those situains to help ensur¢hat the policy objective of the legislation is achieved.
The approach taken to the application of New Zealand law needs to be consistent with accepted
international law principles concerning jurisdiction (the question of who decalesYake account of
practical issues with enforcemerieaeking specialistadvice is vital if crossborder issues arise. The
Ministry of Foreign Affairs and TradMFAT)and the Ministry of Justice (MOJ)should also be
consuted on proposed solutions.

Guidelines
10.1 Doany crossborder issuesneed to be addressed?
Significant crosborder issuegelevant to the policy area shdd be identified.

Officials shoulddentify whetherthe legislation needs to take into accourtnduct outside
New Zealand, people or assets outside New Zealandcrossborder transactions. This
includes assessing the potential for these situations to arise oease in the future. The
following are the sort of crossordermattersthat may need to be addressed if they will have
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10.2

a significant impact:

T

crossborder transactions (such as the sale and purchasgaaids or sewices,
including online transactions);

people outsideNew Zealad whose conductaffeds people in NewZealand;
people in New Zealand whose conduct affects people outside New Zealand;

civil proceedings in New Zealand that involve overseas parties (for example,
overseas suppliswho haveall theirassets overseas);

civil proceedings in New Zealand concerning transactions governed by foreign law;
civil proceedings oerseasthat raise issuesf New Zealanddw;

information or evidence overseasrequired for deteding, nvegigating, and
enforcing breachesf New Zealandaw;

whether the determinations of New Zealand ourts or decisionmakerswill be
recognised or enforced overseasandvice versa;

whether co-operation with other Governmens is needed to give effect to the
policy;

whether there are applicable treaties or other international obligaticersd

criminalconductoutside NewZealand bypeople or businesss mnnectedto New
Zealand.

What is the intended scope of the legislation?

Legslation shaild expresslgtatewhen itapplies to crossorder situations if these situations
are significant and likely to arise often.

If significant cros$order issues do arise, legislation must provide clear answers to questions
about when the rules in the legislation apply and wheecisioamaking powers can be
exercisedlt should do so by reference to relevant crd&sder or connecting factors.

Thefollowing are connecting faorsthat arecommonly usedo determine wherNew Zealand

law appies
1 whether certainconductor eventsoccurred in Mw Zedand;
1 whether certain poperty is situatd in NewZealand;
| whether a particular transamn is governed by NewZealand law or hasa New
Zedand ekment;
1 whether a person is a Ne¥ealandcitizenor permanentresident of New Zealand;
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1 whether a person is present, resident, habitually or ordinarily resident, or
domiciled in New Zealand at the time of certain events, at the time that civil or
criminal proceedings are commenced, air the time thatthe relevant court
process is served dhe personand

1 whether certain consequencesuldoccur in New Zealand, and the knowledge of
the person involved as to whether those consequences would occur in New
Zealand.

International law principles affect the extent to which it is appropriate for Mealand law to

attempt to apply to conduct that takes placer to people who areoutside New Zealand.

Those principles affect the choice of connecting factaraNI OG A OF f f AYAGA 2y |
ability to apply and enforce New Zealand law on people detdlew Zealand also affect the

choice of connecting factor3his is a complex area and specialist advice should be sought,
including fromMFAT Jegal advisersandMOJ

10.3  Arespecial procedural rules required for cvil claims with a cros®order element?

Generally, the existing rules of court procedure for commencing proceedings against
someone overseas should apply.

The High Court Ruks and the District Gourt Ruks contain standardrules aboutwhen civil
proceedingscan be commencedgainstsomeoneoversas. Thae must be good rea®n for
departing fom these rules patrticularly if the proceedings will be commenced in the High
Court or the District Courtf a new judicial body, such ast@bunal, is crated and may need

to hear claims against someone overseas|éigéslaton shouldexpressly povide for anala@ous
procedural rules.

The TransTasman Proceedings Act 2010 sets out a framework to facilitate the
commencement andesolution of civil disputesif thereisatrans-Tagnan eement, such as an
Australian partyFurther guidanceon trans-Tasnan proceedingscanbe found on the Ministry
of Justicenebsite.

If legislation createsubstantive rights to redress, such as the right to recover damages, the
likelihood of the legislation being applied in proceedings before overseas chotdd be
considered If that is likely, provisions conferringrisdiction to awardredressshould rot be
linked to a specifically New Zealahdsed court or tribunal (for example, by defining reference
to courtas being to the New Zealand High Cadrilis ensures that the power to award redress
can be exercised by a foreign cowrtovisions should also avdidoad remedial discretioni$
possible,as foreign courts are generally unwilling to exercise discretions of this kind when
FLILX @Ay 3 FYy20KSNJ O2dzy iNEQa fFgad

104  Arespecial rules required for criminal proceedings with a crossorder elemen®

New criminal offences should be subject to the rules on territorial application in sectians 6
and 7 of the CimesAct 1961, unless there are special circumstances.

Sectons 6 and 7 of the Crimes Act 1961 limit the applicaton of the Cimes Act and any
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10.5

other criminal offences (unlesstherwise staed) toconduct that occurs within New &land.
Thecriminal law will still applyif only part of the conduct amounting to an offenceoccursin
New Zealand.

Those rules should only be depated from in exceptional circumstances. Theremust be a
clearcase for New Zealandaw to apply, and it must be reasonableto expect the people to
whom the legishtion will apply to comply with New Zealandlaw (becauseof their linkswith
New Zealand) or any international standardsreflected in NewZealandlaw. In such cases,
justification should berecorded inthe policy documentation.

In additon, the following thingswill have an effect on attempts to addresscrossborder
criminal activity:

1 Generally, New Zealand law does not provide for a criminal trial or hearing to be
held in respect of a defendant who is outsidew Zealand éxction 25(e)of the
New Zealand Bill of Rights A&90). Natural persons who commit serious offences
in New Zealand may be extradited to Newaldad to stand trial gee the
Extradition Act 1999

1 New Zealand courts do not hear criminal proceedingsrespectof breades of
the criminal laws of another country. New Zealand law must provide that the
conduct that constitutesthe overseas offencés a criminal offence in New
Zealandeven though the conduct occurred outside New Zeajaefbre there can
be a trial before a New Zealand court.

The Ministry of Justeeandthe MFAT Legal Division should always be consulted before making
provision for New Zealand courts to have criminal jurisdiction in respect of conduct occurring
outside New Zealand.

There can be practical enforcement problems in criminal cases vatbszborder element.
Critical evidence required for a criminal proceeding in New Zealand engéted in another
country, anadvice versaThe proceeds of a crime committed in Newal&éad may be located
overseas, angtice versaGeneral mechanisms liked Mutual Assistance in Criminal Matters
Act 1992AMACMAXNd theCriminalProceeds (Recovery) Act 20#h helpif serious criminal
offending is involvedSubpart 1 of Part 4 of thEvidence Act 20Q&vhich provides for taking
eviderce remotely between Australia and New Zealand, applies to criminal proceedings.

However, there will be situations, such as when New Zealand and another country or countries
have closely cordinated regulatory regimes, where more extensiveoperation maybe
required.How to deal with this is discussed in the next section.

Will any crass-border isswes impair the ability of a regulatory agesy to perform its
functions?

Legislation should expressly authorise a regulatory agency to work with overseas
cownterpartsif that is necessary for the agencies to carry out their functions.

In general, theinvestigative and other regulatorgowers of New Zedand agenciescan be
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10.6

exercised within NewZealandonly in respect of sugpeced breaches of New Zealand law.
In some cases this principlemay impair the ability of NewZealandagenciesto effectively
regulate conduct if cross-borderissuesare involved.

MACMA provides a basic framework to enable countries to provide assistance to, and request
assistance from, New Zealand with criminal investigations and prosecutions.

For civil regulatory actionorif the framework in MACMA is insufficient for criminahtters,
the legislation should specify powers to requekiat an overseas counterpart obtain
information for the New Zealand regulator and vice versa (or othersmify that they
shouldprovide assistance to each othéafthat is necessary for the ratators to perform their
functions.

Shoud the legislation provide for recognition or enforcement of overseas dedsions in New
Zealand?

Legislationshould provide fodecisionsmade by overseas courts or regulators to be
recognisedr enforcedin NewZealandf that would support the policy objective.

In some casesit may be necessary to recogniseor enforce a decision of an overseasagercy

or court in New Zealando ensurethat the legislaton achevesits purpose or that broader
policy goals aremet. Broader policy goals may include reducing compliance costs,
reducing legal uncertainty, removing incentives for forum shopping and enhancing the
integrity of a statutory regime by ensuririgat it is effective across borders.

The common law already@2 3y A aSa a2YS 20SNASIFA RSOAaAz2ya
as marriage) and some decisions of overseas courts in civil CHse® are also generic
statutory regimes for recognition and enforcemeihe TransTasman Proceedings Act 2010
provides for the recognition and enforcement in New Zealand of a broad range of Australian
court decisions and some tribunal decisionsOther examples include theReciprocal
Enforcement of Judgments Act 19@dr some decisions of foreign courts) and MACMA(for

a limited class of orders made in criminal proceedings).

New Zealand legislation cannot provide for the recognition or enforcement of New Zealand
decisions overseas, but that could be provided for in a recognition regime based on a bilateral
arrangement with another country (such as the Trasman Mutual Recogrot
Arrangement).
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ISSUES RELEVANT TO ALL LEGISLATION
Chapterll Applyingan Actto the Crown

In most caseghe law will apply to thésovernmentin the same way that it applies to individuals. This
is reflected in part byection 27(3) of theNew Zealand Bill of Rights A&90 Special rules apply to
those parts of centragovernmentéi K & I NB 02t f SOGA GBSt & NBEFSNNBR (2

Considerable debate exists around what compri@@k S / NR gy ¢ T eKpRirpoSeZobtNE T2 NJ
OKI LJG SNER giyiek SOy 6S Gl 1Sy G2 Ay OthtddRSor achlgdine i SNAR X |
New Zealand Defence Foremdthe New Zealand Police. By convention, it does not include the courts

or udges.

The default position is that legislati (or any other enactment) does not bind the Crown unless that
enactment expressly provides that the Crown is so bowse gection 27 of the Interpretation Ad

1990. However, the practice in New Zealand is that legislation ought to bind the Crown unless good
reasons exist for it not to do so.

Guidelines

11.1  Will the legislation apply to the Crown or other State sector organisations?
Legislation must stateshether or not it binds the Crown.

The practice in New Zealand is for legislation to contain a provision thatsdy& A & ! OG0 0 A Y
G§KS / NB gy ¢ @, itlndy bé @&pfépria Fosnfy dertain parts of the Crown to be

bound or exempted (such dlse amed forces and police, which are excludeain the Arms

Act1983). In these instances, clear words are required to establish which provisions bind the

Crown andwhich provisions do not. The same can appl\ségondarylegislation §ee for

example, sction 153 of the LocalGovernmentAct 2002 which specifieshe kinds of local

authority bylawghat bind the Crown).

11.2 Do compelling reasons exist to justify not binding the Crown?
Legislation should apply to the Crown unless there are good reémonsiot to do so.

The starting point is that the Crown should be bound by an Acsaodndaryegislation made
under it, unless the application of a particular Act to the Crown would impair the efficient
functioning ofgovernment Mere convenience ian insufficient justification for not binding

the Crown.Legislation that does not bind the Crown should not grant the Crown an unfair
benefit or unexpectedly or adversely affect third parties.

CabinetOffice Arcular CQ02) 4% identifiesthe following factorsto take into accountwhen
assessing whether or not it is appropriate to bind the Crown:

| whether any operations or activities relating to the special functions of the

31 Cabinet Office Circula@@O(02) 4:Acts Binding the Crown: Procedures for Cabinet De¢2082).
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Governmentwould be hindered by making the Crown subject to the Act (such
activities may be differentiated from those in which t@evernmentoperates in
the same way as a privaperson);

1 whether applying the Act to the Crown would, in light of the special role of the
Crown, create any burden on the Crown over and above those on ppeatge
and

il the financial costs of making the Crown subject to the Act.

ThePublic Finance Act 19&®ntains provisions relating to the kigsdf financial liabilitieshe
Crown can incur. The Treasury has produced furtihigdanceon the Public Finance Act
1989%*

11.3 Is there aneed for immunity from civil liability?

Any immunity from civil liability shauld be segarately justified and shauld not be overly
broad.

Immunities conflict with the central principle that tl&@vernmentshould be under the same
law as everyone els#f.immunities are given, consideration should be giveotteer ways in
which those exercising a power can be held to account.

Section 86 of thé&tateSector Act 198®rotects public servants from liability so long as they
have acted in good faith. Concerns about subjecting individual public servants to personal
liability, therefore, are not a justification for immunity. Section 86 only covers publiicse
employees, and consideration ought to be given to others who might be exercising a public
power. The need for such an immunity should be carefully justified and consideration given as
to how to compensate an affected person. Egample governmentdepartments and Crown
entities remain liable even though their employees are immune.

Immunities will often not be necessary if the public power being exercised is properly
described, including ancillary matters such as a power to seize or take samplésditaca
power of entry.

There may be circumstances where creating a private law action is not intended, but the courts
nevertheless imply one into legislation. The inclusion of an appropriate provision (such as
section 179A of theReserve Bank of New Zealand Act J)9@Olegislation can reduce the
likelihood of the courts imposing liability, but sufficient justification must exist for doing so.

11.4  Should theCrown be subject to criminal liability?

Governmendepartments may be liable to criminal prosecution onthédire arecompelling
reasons

Important practical and legal policy issues have made it generally inappropriate to subject the
Crown to criminal liaility. There is garticular conceptual problem ithe Crown punishing

32 TreasuryA Guide to the Public Finance £A2005).
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itself. Therefore exposing the Crown to criminal liability is rare. Cabidfice @rcular CQ02)
4 provides further guidance on imposing criminal liability on the Crown.

In areas sch as health and safety, the similarity of departments as employers to private
employers, or as providers of facilities, has led to those concerns being bypassed to a limited
extent Geethe Crown Organisations (Criminal Liability) Act 20@fficials should always

identify why a criminal sanction is needed in light of the existence of other measures that
promote government accountability, and identify whyarticular sanction (such as a fine or
conviction) better achieves that goal. Care must be taken not to inadvertently expose the
Government or its employees to criminal liability. For example, a provision that provides that
GAG Aa Iy 2FBSVES w20 LN o@dadkastfe # Breadhksiotan | Ol ¢
Act, including failures by the regulator to comply with administrative or technical
requirements of the Act. Such matters may be more appropriately dealt with by judiciedwe

orin accordace withthe @ SNy YSy i1 Qa SEAAGAY 3T | OO02dzy (il 6 At Al

Note that the conceptual problem applies to Crown organisations, not necessarily to
individuals employed by the Crown. Individuals employed by the Crown should be subject to
the same criminal liaility asthe equivalent people employed in the private secttirsuch
criminal liability might be inappropriat¢hat may suggest that the offence provisions should

be redesigned for all.

Criminal offences are discussed more generallghiapter 24 Judicial review is discussed in
more detail inChapter 28
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Chapter 12 Affecting existing rights duties, and situations and
addressingpast conduct

Legislation should have prospective, nmetrospective effect. This is reflected principally by the
presumption against retrospectivity irestion 7 of the Interpretation Act199 and, in respect of
criminal offencesin section 10A of theCrimes Act 196&and ®ction 26(1) ofthe New Zealand Bill of

Rights Act 199(NZBORA).

New legislatiorthat isintended to affect only events taking place after it comes into force can still
affect existing situations in a number of different waykefollowing matters should be considered:

1 What happens to appeals lodged with a court or tribunal, but not yet decided when
that court or tribunal is abolished? What about people who were entitleatpeal to
the court or tribunabut had not filed an appiation at the time of abolition?

1 What happens to licence applications that have been filed, but not considered by the
authority at the time new criteria or rules come into force?

T What happens to rights that people hold but that, due to a change in theviéiwpo
longer be granted to anyone else? Conversely, something that may be permitted as of
right might become subject to licensing as a result of a new law.

1 What happens to people who have paid significant sums to obtain a licence, only to
have legislatin abolish or amend a licensing regime?

If not addressed, these kinds of situations can lead to uncertainty and injustice. Litigation is frequently
generatedwhere people need to establish the extent to which the law applies to their previous
actions.Thefollowing wo general mechanisms help to address exissifgations:

1 Savings provisions Savings provisions preserve a law, right, privilegaabligation
that would otherwise be affected by the new law. For example, they can enable
proceedings alreadgommenced or applications already made to be complesed:
for example, ection 313 of theLocalGovernmentAct 2002or sction 399 of the
Companies Act 1993Sometimessavings provisions retain entire regimes to preserve
accrued rights. This can result in two or more parallel systems existing for a period of
time. However, thatcan create compliance and accessibility problems over time and
sothe Parliamentary Counsel Offi@CQshould be consulted.

1 Transitional provisions Transitional provisions describe how the new legislation
applies to things that have arisen in the pastd for example, ections 71to 76 of the
Financial Markets Authority Act 201l1For example, they may provide that
SYLX 28YSyld A& RSSYSR (2 068 O2yiAydRda S$98S)
entity.

GDNJ} YRLI NBYyGAy3é A& | GSN)X a2YSiAYSa dz&aSR Ay (KSE
provisions. The term is used in both because there is not al&ayear line; for example, where a
holder of a warrant or office is treated as having been appointed under a new Act even though they
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gualified and were appointed under the old Act.

The PCO can provide further advice on which type of provision is apptepiiathe particular
circumstances.

Carefully worded savings and transitional provisions will provide clarity and certainty to the law, and
reduce the scope for litigation. This chapter should assist in the early identification (in the policy
development hase) of the existing rights, interestand situations that the new legislation will affect,
and how they might be addressed.

Guidelines

12.1 Does the legislation have direct retrospective effect?
Legslation should not haveretrospective effect

The starting point is that legislation should not have retrospective effect. It should not
interfere with accrued rights and duties.

Legislation might have direct retrospective efféat:
1 applies toan event or actionhat hasalready taken place;

| preventsa personfrom relying on a right or defence that existed at the tithe
personundertook the conduct thathe right or defenceelated to;or

1 punishes a person or imposes a burdemoobligation in respect of past conduct.

A persorshould not be made aninally liable for past actions that were not prohibited at the
time of commission. Section 26(1) NZBORArovides that no one is liable to conviction for
any act that was not an offence at the time it occurrfdhe penalty attaching to an offence
isincreased between commission and conviction, the lesser penalty should also apply.

Retrospective legislation mighiowever, be appropriateif it is intended to:
1 be entirely to the benefit of those affected,;

1 validate matters generally understood and interd to be lawful, buthat are,in
fact, unlawful as a result of a technical error;

1 decriminalise conducsgefor example, ection7 of theHomosexual Law Reform
Act1986);

| address a matter that is essential to public safety;

| provide certainty as a result of litigation (discussed in more detaR.i?); or

1 in limited circumstancesnake changes to tax law or other budgetary legislation.

If direct retrospective effect is intended, this must be clearly stated in the legislation and be
capable of justification. If it is not expressly stated, there is a risk the courts will apply the
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12.2

presumption that legislation does not have retrospectivieet.

Does the new legislation relate to matters that are the subject of prospective court
decisions or current litigation?

Legislation should not deprive individuals of their right to benefit from judgments obtained
in proceedings brought under earilaw or to continue proceedings asserting rights and
duties under that law.

Parliament may wish to amend the law in light of a judgment given in court proceedings.
Examples would include cases where a court has interpreted a provision in an enactaent in
way that departs from previous understandings, or where a particular outcome has been
reached in litigation (that the striking of local authority rates, say, was unlawful and the
resulting rate demands invalid) and Parliament wishes to countermanditafant may also
wish (for the same reasons) to amend the law in light ofdhtcipatedoutcome of a court
proceeding that is still in progress.

The starting point is that Parliament is entitled and empowered to act in this way. Parliament
may make ancémend any law. That includes altering the law declared in completed court
cases, or by amending or otherwise clarifying the law that is likely to arise in pending cases.
The mere fact that litigation is on foot or has been concluded does not put the |EBsuet in

a case beyond the reach of legislation. Three important considerations apply, however, to
legislation of this type.

The first considerationis the general point made above. All legislation, ordinarily, is
prospective. The default setting is thiatapplies from the date of its enactment and not to
events that took place beforthat date. But there may be good reasons for departing from
this principle. For example, the consequences of a particular judgment reached by a court in
litigation might beseen by Parliament as contrary to an important public interest.

The second important consideration is the strong convention, arising out of the separation of
powers and the principle of comity, that parliamentary legislation should not generally
interfere with the judicial process in particular cases before the courts. This second
consideration ordinarily means that, even when there are good reasons for a law to apply with
retrospective effect and alter the law as determined by a court, it ought not toyaopthe
particular litigants so as to deprive them thenefitsof their victory. In such cases, a saving
provision for the actual litigants &ppropriate Attentionshouldthen be paid to the details of

the saving provision. For example, the legislatioight be expressed so as to exempt (from
the retrospective effect of the legislation) the actual litigants in a named case or, say, all those
who have filed proceedings in court on or before a named date. That date migihe loay of
introduction of theBill into Parliament, rather than the date of enactment, since introduction

of the Bill will serve as notice of the proposed legislative change.

The third important consideration is the converse of the second. In some situgtiens may
be good reasons why a law ought to be both retrospectiveapply even to the litigants in a
completed or pending case. That would beifshie policy reasons for enacting retrospective

legislation in the first place would be undermined by leg¢3 Ay G+ OG0 GKS f AGA3
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12.4
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12.6

potential victory. Cases of this typee likely to berare.

In all casegdf legislation is being considered to overturn a court decision, or to alter the law at
issue in existing proceedingSrown Lawshould be consulted. Such legislation needs to be
justified as being in the public interest and impairing the rights of litigants no more than is
reasonably necessary to serve that interest.

Might any issuesor situations arise as a esult of the new legidation that will require
transitional provisions or savings provisions?

Potential transitional or savings issues should be identified early in the policy development
process.

Transitional or savings provisions have plagential to significantly affect the overall design of
legislation.

Not all legitation will have transitional osavings issues that will require specific provisions.
Transitional provisions will be counterproductivéegislation is no longer applicabecause
circumstances have changed or the policy objective requires the legislation to have direct
retrospective effect.

Do the provisions irthe Interpretation Act 1999 gpply?

Legislation should not include specific transitional provisions ifjéimeric provisions in the
Interpretation Act 1999 satisfactorily address the issues.

Sections 170 22 of the Interpretation Acl999 contain savings provisions anamsitional
provisions thatapply to all legislation unless express words to the conteaieyused or the
context of new legislation requires otherwise.

If the provisions of the Interpretation Ad999sufficiently address the issue, they should be
used.If they do not satisfactorily address the issuejfahere is a good reason for departing
from them, it will be necessary to draft specific transitional or savings provisions. Early advice
should be sought from legal advisers and the PCO.

Are alltransitional and savingsissues aldressed by the new legislation?
All transitional or savingssues that have been identified should be addressed.

Transitonal provisionsmust be carefullyworded to awid uncetainty. Eachransitional issue
must be cheged to ensue that it is adequatly addresgd either by the Interpretation Act
19990r specifc provisions inthe new legishtion.

Are alltransitional provisons and savings provisions contained in the new legislation?
All transitional provisions should be contained in the new legislation.

For reasons of accessibility and clarityhe provisions of the Interpretation Adt999are not
relied on, all transitional provisions should be contained in the Act that they relate to. The
current approach is for all transitional provisions to be locatetthénfirst scheduleof an Act.
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There are two exceptions to this princiddat they should be used rare4nd only whenhere
is a genuine need to do so:

1 If there area large number of transitional provisions and savings provisions, it may
be appropriate to produce a separate Act to dedth them. However, this can
significantly impact the accessibility of the legislation and may introduce
undesirable complexity into the statute book.

1 Ifit is not possible to foresee all of the potential transitional and savings issues that
might arise,it may be appropriate to creat@ provision that empowers the
Executive to make regulations dealing with transitional and savings issues. This
option is not a substitute for a thorough assessment of the potential transitional
and savings issues and wikdly be the subject of an adverse report from the
Regulations Review Committeme€Chaper 15).

The PCO and legal advisers should be consulted at an early sitaigepifoposed thanew
legislation rely on one of the aboexceptions.
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Chapterl3 Statutory interpretation and the Interpretation Act 1999

In reaching an interpretation of an Act, a court will rely on certain rules and conventions of statutory
interpretation as well as the fundamentgfinciples of law gee Chapter 3. Thelnterpretation Act
1999is the primary source of the rules of statutory interpretation in New Zealand, although some of
its provisions are supplemented by the common f&w.

An awareness of the general principles of statutory interpretation and also the specific provisions of
the Interpretation Actl999will assist in providing sufficient interpretive aids in the legislation and
reduce the risk of an unexpected judicial interpretation

Guidelines

13.1 Have thekey principles ofstatutory interpretation been considere@

The primary rules of statutory interpretation sould be onsidered wien desigiing
legislation.

The meaning of aanactment must be ascertained from its text and in light of its purggese
section 5 of thdnterpretation Act1999). So:

1 generally, words in an enactment will be given th@atural or ordinary meanings;

1 however, an Act must be read as a whobnd other factors, such as the
surrounding words, the subject matter of the relevant part of the Act, and the
overall scheme of the Achay sometimes call for a different interpretation. The
use of an interpretation section can greatly reduce the scoparbiguity;

1 other features of the enactment, such as the table of contents, headings, marginal
notes, diagrams, graphics, examples and explanatory naditeas well as the
organigtion and format of the Act, may also be consideredpast of the
interpretation task; and

1 the purpose provision of the Act is a key aid to interpretation. If possible, every
provision in the Act should be interpreted consistently with the purpose provision.
The large pool of sources that the courts will draw on in interpretingAat
highlights the need to ensure that the Act has internal coherence, and a clear
purpose or policy objective that is adequately reflected in the provisions of the Act
and any explanatory material.

Some Acts, such as Treaettlement ActsdeeChapter § and theParliamentary Privilege Act
2014 have specific provisiorikat directthe reader how to interpret them.

An enactment pplies to circumstances as they arisedsection 6 of thdnterpretation Act
1999:1fLI2aadA0f S f SIAAAf HINR2W SRK2 dxieR So/% deNR dzBdzNIK |

33ThelLegislation Bikurrently before the House will repeal the Interpretation A@99andreplicatemost of
its key provisions
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13.2

to properly address foreseeable developments in technology or society generally.

An enactment does not have retrospective effesgdsection 7 of thdnterpretation Act1999
and Chapter 1. Interpretation consistent with théNew Zealand Bill of Rights Act 198@o
be preferredwherever possibléseeChapter §.

Common law rules of statutory interpretatio—Althoughmany of the fundamental principles
of statutory interpretation are reflected in the Interpretation At®99 a number continue to
exist in the common law. One such principle is tihat list of specific things is followed by a
general descriptin of those thingsthe general description is presumed to be restricted to the
same class as the specific references. This principle is referredfiosdem generisAnother
example is the presumption that Parliament will intend to legislate consistewith

FTdzy RFYSy Gl KdzYly NAIKGE FyR bSse %SIHtlyRQa

Have the specific provisions of the Interpretation Act 19B8en considere@
Legislation should be consistent with the Interpretation Act 1999.

The following paragraphs aiatended to raise awareness of the kinds of issues that the
Interpretation Act1999provides for and thatherefore do not need to be tated in the new
legislation. The paragraphs do not analyse the provisions of the Interpretatioh98&tin
depth, nor explain how the common law supplements those provisions.

The Interpretation Aci999contains provisions retig to:

1 the date and time of day when Acts and regulations come into foemi@ss 8to
10),
1 the circumstancesn whicha power granted by aict may be exercised before

that Act comes into force éstion11);

1 when a power may be exercised by a deledat@amples include what powers are
deemed to be held by someone granted the power to appoint a person to an,office
the power to make or issusscondarylegislationand when a person may exercise
a power to correct minor errors in the priorexcise of that power(sections 12to
16);

1 the effect of repealing legislation on existing rights, powers and situations
including onthings done under the epealed legislationfor example,rules
concerning the fate of enactments made under the repealed legislation, powers
previously exercised under the repealed enactment, and how to treat references
to the repealed enactmenh other legislatiof(sections 17 to 22);

| the fact that egislation will not bind the Crown unless the enactment expressly
says sdalthough te practice in New Zealand is for all legislation to apply ¢ th
Crown) (section27) GeeChapter 1);

Any of theseprovisions can be overridden, extended restrictedin a particular casbut that
should be done deliberatelyising clear languagand only if necessary.
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13.3

Have the specific definitions and meanings of expressions in Part 5 ofltlerpretation
Act1999been considere@

Legislation should apply the definitions in Part 5 of the Interpretation 18&9. New
legislation should not i#ate those definitions.

Part 5 of the Interpretation Act999defines what certain words and phrases mean. It is not
neacessary to restate these rules in new legislation, although it may be helpful to readers to
include a flagging provision identifying that the following words and phrases will have the

meaning given to them by the Interpretation AQ99

)l

Ad, enactment, Ordr in Council,
Proclamation, regulations

commencement

Commonwealth countrypart of
the Commonwealth

de facto partnerde facto
relationship

enactment

Gazette

GovernorGeneral in Council
Minister andconsular officer

month and working day (but not
G6SS1£0

prescribed

T

public notice public notification

repeal
rules of court
writing

g2NRa GKI G
(such as steyparent)

STFAYAGAZY A

dzaés

27

Gf I Yy RPINE 3/WRE AA
enactments passed before the

Interpretation Act

New Zealand, Nortksland,

South Island

territorial limits of New Zealand,

limits of New Zealand

person

Again, particulaActscan define thes words and phrases differentlut only if necessary.

Se& FT2NJ SEI YL S%
2002 yR GKS Ylyeé RAFTFSNBy

exclude the period from Christmas to midnuary.

Part 5 also includes rules for the interpretation of:

1

i KS R S8tianS biithe RoyalGava@nmeriddro f A Oy 2

a0 Gdzi 2 NB

RSTAYAGAZ

words that denote the masculine gender used in enactments before enactment of

the Interpretation Actl999

the use of parts of speech and grammatical forms of words;

the use of plural and singular wordsd

the calculation of time and distance.
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ISSUES PARTICULARLY RELEVANT TO EMPOWERINC
SECONDARY LEGISLATION

Chapterl4 Delegating lawmaking powers

Parliament makes laws by enacting primary legislation (Acts of Parliament). However, it is often not
appropriate or possible for an Act to include all the details necessary for it to have its intended effect.
For this reasopParliament will often include in an Act a provision that delegates to another person or
body, often part of the Executive, the pow® prescribe these necessary details.

The Act that delegates this lawl { Ay 3 L2 SN Aa (y26y |a GKS aSvyl
LINE A aA2Yy O2yiGlFrAyAy3d GKS LIR6SNI A& GKS aSYLRgSNR
power is known, genericalé = | & GRSt S3F SR f S3A FTHisicHapesefer® NJ a4 S «
toitallasd 8 SO2y RIFNE f S3IAafl G§GA2y ¢ Ledislatiok RithdughmanK S € 6 S
other names are used (for example, regulations, proclamations, Orders in Council, bylaws, rules,
codes), these names do niy and largeprovide a principled way of distinguishing between different

types of secondary ledigion. The key questions with secondary legislation ateat can be
delegatedwho exercises the delegated power, and wisafeguardspply.

The followingcompeting considerations need to be balanced in determining what is appropriate for
Parliament to déegate under an Act:

1 The legitimacy of the law Important policy content should be a matter for
Parliament to determine in the Act through an open democratic pracéss much
delegation, or having delegated powers that are too broad or uncontrolled,
undermines the transparency and legitimacy of the law. However, it is not necessary
for Parliament to do everythingas Parliamentary time is scarce, this time is best
spent on the policy issues, not details.

9 The durability and flexibility of the laww Delegationcan be important to how a law
(and the regulatory system it is part of) performs over time in terms of responding to
changing or unforeseen circumstances or allowing minor flaws to be addressed.
Delegation can give an opportunity for experimentation. Detem can also allow
emergencies to be dealt with quickly, which can be important at least for $ort
solutions.

9 The certainty or predictability of the law If too much policy content is delegated or
delegationsare given to different decisiomakers wihout clearly scoped mandates,
clarity about what is required by the law can be undermined.

I The transparency of the law Layers of secondary legislation can create complexity
and fragmentation in a regime, making it difficult feadersto find and undersind

34 Note that the Legislation Bill will remove a distinction stimes made between secondary and tertiary
legislation on the basis that it is unhelpful as oftea®b f f SR GG SNI AL NB& €t SIAatl GAZ2Y A
Act.
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the law. However, too much technical detail in an Act might maldifficult to
navigate

Particular attentionshouldbe paid to empowering provisions that empower a delegate to augment

or override or authorgde exemptions from, primary legislation. uempowering provisionshouldbe
assessed in the context of the general principles governing secondary legislation. However, they can
increase the risk of underining the separation of poweemnd so always require careful consideration

to ensure that thg are both needed and appropriately circumscribed. This is dealt with further in

(hapter15.

One important check on secondary legislation within Parliament itself is the Regulations Review
Committee (RRC). WherBH! is beforeanother committee, the RRC may consider any empowering
provision in thatBill and report on it to that committee. Officials preparing legislation must therefore
be prepared to justify why a power is proposed to be delegated and the scope of that power.

This chapter will help identify those matters that are appropriate for Parliament to delegate, to whom
the power should be delegated, what form the secondary legislation might take, and what matters
the empowering provision should address.

Guidelines
14.1 Isthe matter appropriate for secondary legislation?

Legislation should not authorise secondary legislation to be made in respect of matters that
are appropriate for an Act.

As a general rule, matters of significant policy and principle should be includsd At.
Secondary legislation should generally deal with minor or technical matters of implementation
and the operation of the AcHowever, there are difficult choices on the continuum between
significant policy and technical detail.

Some matters, suchs those that affect fundamental human rights in a significant way, are
clearly appropriate only for an Act. Howey#re decision will not always be cleant, and

some matters may be appropriate for both primary and secondary legislation. Secondary
legidation often involves some policy, but this should be at a lower level than the policy in the
Act.

The following matters should generally (or in some cases only) be addressed in primary
legislation:

1 matters of significat policy,
1 matters significantly aéficting fundamental human rights

1 the creation of significant public powers such as search andreem confiscation of
property;

1 thegranting or changin@f appeal rights
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1 variations to the common law (pecially when a common law right is to be entirely
taken awg, or replaced, by legislation)

9 the creation of serious criminal @ffices and significant penalties

9 the authorization ofthe levying of a tax, borrowing money, spending of public
money,

9 the creation of a new public agey, and

1 procedural matters if they, in effect, set the fundamentadlicy of a legislative
scheme

Most of the items above are subsets of the basic idea that significant policy should be in an

OG0 @ | fAIKRMBEKOIa0Se At GFENE FTNRY OFasS G2 Ol
answers the key questions in the problem addressed by the legislation, that the policy has the
potential to give rise to controversy (whether political or otherwise), or thath@uit this

policy decision being made) it would béherwise unclear what the overall implications of the
Bill are.

The following matters should also generally be addressed in an Act but in limited
circumstances (as discussed further below) may also peoppate for secondary legislation:

1 amendments to another Act; and
1 retrospective changes to the law.
The following are examples of subject areas that may be appropriate for secondary legislation:

1 the mechanics of implementing an Act,chuas prescribing fees, the format and
content of documents, or certain lowdevel procedures;

1 large lists andgchedules of minor detalils;
9 technically complex matters;
I commencement dates;

I subject matter that requires flexibility or updating in light of ctsnological
developments in an area;

1 material required to respond to emergencies or other matters requiring speedy
responses; and

1 material that requires input from experts or key stakeholders.
It isnot appropriate to empowesecondaryegislation:

| to fill any gaps in an Act that may have occurred as a result of a rushed or
unfinished policy development process;
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14.2

14.3

1 to avoid full debate and scrutiny of politically contentious matters in Parliament;

1 solely to speed upBA f £ Q& LI Parkaméntpii K N2 dz3

1 simply to follow a past practice of using secondary legislation on that subject.
For what purposes may the power to make secondary legislation be exercised?

The empowering Act should clearly and precisely define the permitted sutgeietr of
secondary legislation and the purposes for which it may be made.

It is normal to specify in an empowering provision that the named delegate is empowered to
make regulations (or rules, bylayetc) on a defined range of subject matters and for defined
purposes. This ensures that the resulting secondary legislation is within the limits intended by
Parliament. Before settling an empowering provision, it is advisable to consult those who will
implement the Act and make the secondary legislation. This will help to identify the extent of
the powers that are needed and in what circumstaritese people anticipate exercisingeth
powers. Generally, officials should have a clear idea of the scope ateht@f secondary
legislation when the empowering provision is being developed.

A power to create secondary legislation should be wide enough to eratlAct to be

effectively implemented. Some flexibility in an empowering provision is often justifitdas

0S RAFFAOQdAzZ G G2 0S5 &dzNB ts$Sill beQepallp opdtatiahabeli KS | OG-
However flexibility needs to be balanced against the need to have clear boundaries about the

scope of the power so that it is not unfettereldRC may criise an empowering provision if

it is drafted so broadly that its boundaries are uncertain.

A rushed or unfinished policy development process does not justify a broad or relatively
unfettered empowering provision.

Who will hold the power to make seawdary legislation?

The person authorised to make secondary legislation must be appropriate having regard to
the importance of the issues and the nature of any safeguards that are in place.

There are no absolute rules as to who should be authorised to re@kendary legislation.
Traditionally, secondary legislation is often made by the Gove@®neral on the advice of
Ministers, or is made by the relevant portfolio Minister(s). Key factors to take into account are
the extent of policy or value judgementqdired, the expertise required of the person making

the secondary legislation, the degree of political accountability required (reflected in the
importance of the issues in question), and what safeguards would apply as a consequence (for
example, publicatin, disallowance, Cabinet scrutiny, or drafting and certification by the
Parliamentary Counsel Offi¢@CO).

The more significant the power, the more likely it is that it should be exercised by the
GovernorGeneral in Council. That will ensure that a full range of safeguards will apply
(including Cabinet scrutiny and drafting and certificatiorth®/PCO). The e technical the
exercise of the power, or the more limited the group it applies to, the more likely it is to be
appropriate fa delegation to another agencygge Chapter 18, which also deals with this
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issue.
14.4 Is the ®£condary legislation subject to appropriate safeguards?

All secondary legislation should be subject to an appropriate level of scrutiny, a good process,
publication requirementsand review.

Safeguards provide a vital check on the exercise of the delegadegkr. The level of
safeguardsonsidered appropriat&vill increase with the significance of the delegated power.
The proper purposs of safeguards are to promote:

1 a good lawmaking proces@hrough, for examplerequirements to have regard to
certain maters or being satisfied that a test is met)

1 transparency (through transparent processes and decisjons)

1 participation (through consultation or requiring confirmation, concurrence, or
consent) and

1 accountability (through, for exampléisallowance via thRRC).

Safeguards can take a variety of forms. They can be substantive preconditions or procedural
requirements. They can apply before a power is exercised or provide a remedy after it is
exercised.

Safeguards are not, however, a substitute for clearly pratisely defining the permitted
subject matter of the secondary legislation and the purposes for which it may be reaee (
14.2). Safeguards are not a sufficient remedy for a vague and sweeping empowenfejqar
that gives the decisiomaker too much discretion.

Standardsafeguards thagenerallyapply to secondary legislatiare:

1 review by theRRCand potential disallowance by Parliament (this applies to
aSO2yRINE fS3aAatr A2y GKFG Aa | aRAAIT 2
1 pdzo f AOF GA2Y OAT GKS fS3ratlrirzy Aa I C

automatically done on thélew Zealandegislation websitebut otherwise needs
to be stated in the legislation).

Additional safeguals apply automaticallyfo secondary legislation that imade by the
GovernorGeneral by Order in Coundtimust be drafted and certified by the PCO, will receive
Cabinet scrutiny, and will be subjectttee 28-day rule (meaning that the legislationust not
come into force earlier than 28 days afity notification in theGazetts.

For secondary legislation other than an Order in Council, the empowering Act should usually
expressly provide for whether or nigtis a disallowable instrument @rlegslative instrument,
or both.

Other bespoke safeguards may also be appropridtewever, these can increase the
complexity of the process (particularly the time and cost) and so need to be carefully designed
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to ensure that the benefits are captured withioiwo much cost. Example$ these safeguards

include:

1 The instrument may be made only on the recommendation of a Minister (or on
the recommendation, approval, confirmation, concurrenoe consent of some
other person)and safeguards may also be attachiedhat recommendation(for
example, the Minister or other person mée required to consult with certain
people before making the recommendatioty have regard to certain principles
or other matters, oito be satisfied thatertain criteria are satisfigd

1 The decisiomaker itself may be required to have regard to certain matters or be
satisfied that a certain tess met.

1 Preconditionsmay beincludedthat require that certain things are shown, or
certain circumstances exist, before the instrument idma

| Gonsultation requirementsnay beincluded(seeChapterl9).

1 Ad & dzy a S (maay b@ricluddzi(tBats, the legislation only remasin force for
a limited period of time).

1 Provisionmay bemade for the legislation to lapse after a certain period if not
confirmed by Parliament through a confirmati@iil (although protection offered
by this safegual may be somewhat limited).

1 The easons for the exercise of the powmay berequired to be given

14.5 Will the secondary legislation have retrospective effect?

If secondary legislation may have retrospective effect, the empowpravision must clearly
authorise that in clear and unequivocal terms.

If secondary legislation is intended to have retrospective effect, the reasons for that must be
capable of clear articulation and the empowering provision must authorise that effect in clear
and unequivocal term¥&,

14.6  Will the maker of the secondary ledation be able to subdelegate some of the legislation?

If secondary legislation may be made by a subdekeghtat must be clearly authogd in the
empowering provision.

The identity or office of the person to whom the power to make secondary legisiatginen

is a key factor in the particular legislative scheme. Careful consideration should therefore be
given as to whether tt person should be able to sdélegate a legislative powdfihe power

to make secondary legislation is able to fibdelegaed, the empowering provision must
clearly identify that intent.

35 SeeChapter 12.%or guidance on legislation having retrospective effect.
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14.7

Will the secondary legislation be inconsistentith rights inthe New Zealand Bill of Rights
Act 199

Legislation should not empower secondary legislation that is inconsistent withNeie
Zealand Bill of Rights Act 1990.

Secondarylegislation that is inconsistent with thélew Zealand Bill of Rights Act 1990
(NZBORAWiill generally be invalithecause it falls outside the empowering provision. This is
because an empowering provision will gegléy be interpretedjn accordance witlsection 6

of NZBORAto empower only such secondary legislation as is consistghtNZBORAThe

only circumstane in which secondary legislation might be valid despite inconsistency with
NZBOR/s if the empowering provision unequivocally, or by necessary implication, permits
rights-infringing secondary legislation. In such a case, the empowering provision (and the
secondary legislation it empowers) will prevail oM2BORAecauseof section4 (which says

that provisions inconsistent witNZBORAre not for that reason invalid or ineffective).
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Chapterl5 Some gecific types ofempowering provisiors

This chapter pyvides guidance on three specific typegnfpowering provisiost those thatdelegate
apowerto amend or override aAct; those that delegate the commencement of legislation; and those
that enablematerialto be incorporatedby reference.These types oémpowering provisionsnust
always be considered in light of the principles for all selewy legislation described Dhapter 14 but
give rise to specific issues that need to be dealt with in the empowering Act.

Guidelines

151

The interaction of secondary legislation with primary legislation

Legislation should empower secondary legislation to amend or override amlxdfthere
is a strong need or benefit to do so, the empowering provision is as limited as possible to
achieve the objective, and the safeguards reflect the significance of the power.

The nature of secondary legislation is that it generally takes effabject toall primary
legislation. It is possible, however, for secondary legislation to amend or override an Act. This
requires that Parliament enact an empowering provisexpressly authoriag secondary
legislation with that effect. Empowering provisions obthature are sometimesalledd | Sy NB
+LLL OfldzaSae o

By virtue of the fact that this type of empowering provision enables the Executive to override
Acts of Parliament, these provisions create a risk of undermining the separation of powers.
However, such alises come in various types aatthougheach must be carefully considered,
they do not all raise the same level of constitutional concern.

Towards one end of the spectrum are powers to adjust legislation in such a narrowly
circumscribed way that the paly for the adjustment is fully or largely set by Parliament and

the subjectmatter would in any case be appropriate for secondary legislation. Examples
include adjusting an amount to reflect changes in tew Zealand Consumer Price Index,
adding to a lisof types ofpeopleunder a test set by aAct or, one step further, defining terms

that do not set the scope of the Act (so are not central to the policy or principle of the Act).
That type of empowering provision amen@s Actby augmenting it. If the q@wer is
appropriately limited and the matter is otherwise appropriate for secondary legislation, it
augments the Adn a mannethatisO2 Yy AA A0Sy G 6 A (K t khdtddesnstSy G Qa
pose significant constitutional risk.

At the other end of thespectrum is an empowering provision that permits sestamy
legislation to override a\ct in ways that affect its policy or, more significantly dtilit
amend other Acts. Examples include emergency powers created for-g@ashquake
responses or epidaics. These types of powers pose more risk, require strong justification,
and need very careful designing of appropriate safeguards.

In each case, the questions to be asked are:
1 Why delegate this power? What is the need or bertbit justifiesdelegating the

power to amend theAct? Examplesf a justification include thahere is
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1 an emergencyhat requiresa quick response
1 a complicated transition betweetvo statutory regimesor

1 a benefit to the public in hang an amount (or list) state@nd so easily
accessiblgin the Actbut also able to beasilyadjusted over time.

1 If there is a need, what is the extent of delegation that is being permitted? What
is the significance of the policy being delegated? How does that compare to what
would generally be appropriate for delegation undgr1? As nted above, there
is a spectrum. The larger the delegation, the greater the constitutional risk or
significance, and so the greater must be the justification or need for the power. If
it is judged that the power is needed, the empowering provision mustraéeti
in the most limited terms possible to address the need, and it must be consistent
with and support the provisions of the empowering Act.

1 If the power is justified, what additional safeguards are needed? Safeguards should
be designed to address thésks posed by the actual provisidBafeguards may
include:

1 requiring consultation wittpeopleor bodies likely to be affected;

| providing that the power to make the secondary legislation is exercised
by the GovernoGeneral in Council (so at the highestvde of
delegation);

1 for broader pavers:

o limiting the time period within which secondary legislation that
amends primary legislation is possible (for example, including a
GadzyaSia Ofl dzaSés a2 GKS LRoSNI SEAA
of a transition fom one regime to another);

0 establishing a review panel to consider and report to Parliament or
the Minister on the use of the power; or

1 making he use of the power subject toapiamentary approval (rather
than only disallowance).

152 Commencement

If the commencement of legislatideto bedelegated, theneedfor that delegation must be
justified and there should generally be a backstop commencement date

Commencement dates may be set by Orders in Council but only if flexibility is needed for good
reason.Otherwise delegation of commencement risks tigll of Parliament being thwarted

by an eecutive that no loger supports the policies of th&ct or (on a more practical level)
large amounts of latent legislation creating, over time, increased uncertamdycomplexity.

For this reason, if commencement is delegated, ®evernmentshould have a realistic
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153

timetable for bringing legislation into force.

Does the |l egislation authorise

Incorporation by reference should beed®nly ifthere are clear benefits to doing so or it is
impractical to do otherwise.

Incorporation by reference refers to creating or defining rights, powarbligations by a
reference in primary or secondary legislation to another document (usuadipaped by
someone outsidgovernmeny, or part of a document, the provisions of which are not set out
in legislation.

The issue of incorporation by reference can be considered in relation to princigjesafaw
making. There are founain issues witicorporation by reference:

1 Qualityt There is a risk that the material incorporated is not sufficiently certain or
understandable to be appropriate for legislation. This is particularly important if
the material is the basis for offences and is a common lerahf the material
incorporated was developed for another purpo$er example guidance).

1 Accessibility Legislation should be easy to find, use, and understand. The
incorporated material needs to be accessible to the same extent as the legislation
that incorporates it.

1 Legitimacy If it is possible to change the incorporated material and for those
changes to automatically flow through into the legislation, Parliameth®other
law maker does not have control over the content of the secondagyslation.
Subdelegation of this kind needs to be carefully considered and specifically
authorised.

1 Good process An appropriate process should be followed in making the law and
if incorporation by reference enables the usual process to be bypassedathize
problematic.

Incorporation by reference is, to a certain extent, inconsistent with these fundamental
principles of good law making (particularly if it allows for amendments to the document
incorporated to be automatically part of the law). Accordyndgncorporation by reference
should be useanly ifthere is a strong need or benefit from doing so or it is impracticable to
do otherwise.

The mwssible benefits from incorporation by reference are:

T It can enable the law to be shorter, simpler, and mooasistent. It can remove
significant technical detail that undermines the ease of finding and using the core
requirements. It can simplify compliance by allowing users to rely on material they
are already complying with in another context.

1 It can allow riles to be developed by peopigho havespecialist knowledge or
expertise which improveghe quality of the lawThose who work in the affected
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area may then better understand the rules.

1 It can facilitaé convergence and consistencysténdards being uskand enable
rules to remain upo date with international and national standards.

Practical examples of the cases where incorporation by reference may be appropriate, after
considering the risks above, are:

| The document is long or complex, covers technmatters only, and few @ople
are likely to be affected.

1 The document has been agreedth one or more foreigrgovernmens, cannot
easily be recast into an Act or secondary legislation, and deals only with technical
or operational details of a poli@iready approved by Parliament.

1 It is appropriate for the document to be formulated by a specigtisternmentor
inter-governmentl agency or private sector organisation, ratht#ran by
Parliament or Ministers.

1 The document has been developed by an organisafior use in respect o&
product (such as motor vehicles) manufactured by it or its members.

Part 3 of theLegislation Act 201provides general authority for secondary legislation to
incorporate by reference certain types of material and prescribes rules that apply when this
general authority is relied on. The rules include a range of standard safeguards that address
some of theabove risks and issues. For example, amendments to the incorporated material
do not become part of the law unless the amendments are specifically incorporated by a later
instrument. Further, consultation is required on the proposal to incorporate matandl

there are rules about how the material must be held and made available.

Section 30 of thestandards and Accreditation Act 20fafovides generbauthority for New
Zealand Standards (which include joint AS/NZS standards) to be incorporated by reference into
secondary legislation, including bylaws. Section 29 deems a reference to a New Zealand
standard in legislation to be a reference to the latistwv Zealand Standard with that citation,
together with any modifications to it, promulgated before the enactment in which it is cited
was passed or made. This means that, consistent with the Legislation Act 2012, amendments
to a standard do not take effeantil specifically incorporated by a later instrument.

Legislation should not repeat the provisions of the Legislation Act 2012 or the Standards and
Accreditation Act 2015 and those provisions should not be overridden in other legislation
unless a diffeent policy approach is necessahAny different policy approach may need to

be justified to the Regulations Review Committee.

In addition, each decision to incorporate material under the general authority in Part 3 of the
Legislation Act 2012 or secti@® of the Standards and Accreditation Act 2015, needs to be

36 For example, if the standamaker is an expert body and it is crititalthe policythat there be consistency
with those standards, it is more likely to be appropriatedarAct to permit amencdhents to apply
automatically as part of the secondary legislation or with a simpler updating process.
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justified on its own merits ie, that there are sufficient benefits in the particular case as
described above to justify the costs in terms of the risks described above.
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Chapterl6 Granting powers of exemption

In some cases, requiring a particular person to comply with legislaton might be impractical or result
in hardship to that person. In suchcases, it may be necessary to empower a government body
(including Cown entities and other State sector bodies) or office holders to exclude or exempt a
particular person or classof people, transactions, or things from the application of an Act or
regulations (see for example, section2200of the Health and Safety at Work Act 2015

For convenience, the term dexemption is used in this chapter to refer to all exemption powers
regardlessof whether they are calledexemptions, waivers, dispensatons, exclusions, concessons or
otherwise. An exemption is distinct from a statutory exception. An exemption is a discretionary
power granted to a particular body or office holder by an Actthat, when exercised, will exclude or
exempt certain things from the application of an Act. An exception is a provision in an Actthat
statesthat the law doesnot apply to a certain person, group, thing, or transacion.

Exemptions occyy a sliding scaleand vary in terms of their significance and smpe. At the one end
of the scaleare exemptions that vary the scope or application of an Act. At the other end are
concessions that aredone-offé, or minor allowances usually made to individuals only. The more
significant the exemption, the more significant the procedural s&feguards required in respectof its
exercise. Inthe case of minor concessions, additional procedural sfeguards may be unnecessary.

Apower of exemption isa form of delegdaed power (seeChapter 14), although at timesthe distinction
between apower of exemption anda disaetion is hard to identify.

Guidelines

16.1 Shouldlegidation grant a power of exemption?
Theremustbe goodreasas togrant a power ofexenption.

Powers of exemption shoud not be thenorm. They should not be granted to allow arbitrary
exemption from the provisionsof an Act, nor should they be granted to patchup incanplete
policy develbpment.

If a power of exemption would delegpte to the Exectuiive the power to charge the scope or
operation of an Ad, or it reduaes the accessibility of the law (becausethe law regarding
who or what the legislaton appliesto is spreadacaoss specificexemptions and the Act),
considemtion shouldbe givento whether that is a power better left to Parliament.

The Regulatbns Review Committee hasexpressd concernthat in some cases exemptions
have been so numerous and applied so broadly that the exemptions have supplanted the
framework of rulesto which they relate.

Facbrsthat may favour the grantingof a power of exemption are:

1 an Actrelatesto a complex and rapidy developingfield suchthat the boundaries
may be difficult to foresee;

1 fieldsin whichan urgentdedsion on anexemption may berequired;
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1 the circumstancesrequiringan exemption may be so exceptional or cone-oF ¥ €
not to justify amending an Act;

1 an arearequiresfrequent adaptaton to changing factuabr policy circunstances;

il minor unforeseen developmentsin, or technical issueswith, the law may arise
that do not justify amendingan Act;or

1 compliance isimpractical, inefficiat, or unduly epensie but the wlicy objective
can beachkieved by imposingconditionson the exemption.

16.2 What safeguards apply to the exerciseof the power of exemption?
Legislation mst specify ppropriate safeguardso apply to powers ofexemption.

Anexemption that variesthe smpe of legislaton or appliesto a classof people or thingswill

require a greater level of safeguardsthan a minor concession to an individual that does
not materially affect the s®pe or operation of the legislaion. If exemptions to individual
parties may give an unfair advantage, consideration should be given to allowing class
exemptions.

A power of exemption should generallybe subject to the following safeguards

1 Gonsistency with purposeof the Actt Thepower must be exercisedconsigently
with the purpose of the Ad. The circumstancesin which the exemption may be
granted or the criteriafor the exerciseof the power shoud alsobe consigent with
the purposeof the Act. This ioften incorporatedinto the criteria (seenext point).

1 Ciiteriafor exercise of powert Legislaton shouldsetout the criteriafor granting
the exemption. Clearcriteria will reduce the likelihood of a successful judicial
review of the decigon to grantor refusean exeanption.

1 Reasons Legislaton should include a requirenent to give reasons fr the
exemption, although this requirementmay not be ne@ssay for minor or trivial
exemptions.

1 Judcial reviewt The ability to seek judicial review of the exercise of an

exemption power is an important sdeguard. This right should not be
unrea®nably restricted (seeChaptr 28).

1 Process reviewt Usuallythere dould be a process (which need not be in the
legislaton, but may be expected byMinisters or select committees)to review
exemptions at regular intevalsto identify a need to amendthe Act

Twoadditional safeguardsnay alsobe appropriate: sunsets or reviews, arghnual reporting
requirements:

| Sunsets or reviews The empowering Act may provide that an exemption may
continue in force for not more than a certain period (for examfiles years) (and
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is treated as revoked at the end of that period) or may require that exemptions be
reviewed.This mg be appropriate if exemptions under the Act are expected to be
mainly of a shoserm or temporary nature. It may also be appropriate if there is

a special reason for requiring a regular review of exemptions (rather than leaving
areview as matter of admistrative discretion). A review may include assessing
whether the Act itself should be amendéd®roviding for revocation is unnecessary

if the legislative design of the Act contemplates exemptions that are relatively
long-term or permanent in nature or it is best left to administrative discretion as

to when and how to prioritise reviews.

1 Annual reporting requirementst The person or body that exercses the power
may berequiredto submit a report to Parliament detailing the number of times
and circumstancesin which apower of exemption was exercised.

16.3  Will the power be subject to the publication or disallowance proceduresin the Legislation
Act 2012?

Legislationshould clearly identify whether the power of exemption will be subjectto the
disallowance andir publication procedures ithe Legislation Act@12.

For the avoidance of doubt, anAct shouldconfirm whether or not the exemption instrument
is a disatiwable instrumert or a legislaive instrument, or both. Often a class emption that

is of general applicatin will be a diallowable instrument and a legislative instrumenfn

A Yy R A CekeRputidn il often be a disalowableinstrument yet not a legislativenstrument

(butin this casethe legidation should provide for alternative publicaton requirements). Some
individual exemptionswill probablybe neither, and publicatbn may not be appropriate; for

example, exemptions from wearinga seabelts or heimetson health gounds insection 166
of the Land Transpaot Act1998.

16.4. Will the exemption be subject to conditions?
Legislation mst containexpress authorityo imposeconditions on an eamption.

An exemption may either be granted on a blarket basisor may be subject to specific
conditions. Theability to impose conditions on an exemption is a usefultool to ensurethat
the exemption granted is no broader than is strictly necessay, but the power to impose
conditions must be explicitly authorised by the empoweringAct. Conditions must also be
consigent with the purpose of the Act.
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Chapterl7 Authorising the charging of fees and levies

The ability to recover some or all of the cost of providing@rforming a public function will often be
vital to the ability of an agency to provide or perform that function. Granting a public body the power
to charge fees or levies is a common method of cost recovery.

Legislative authority for imposing fees or kwiis usually granted by empoweripgovisions that
authorise the Kecutive to make regulations providing for fees or levies. This chapter willttelp
ensure that those empowering provisions are included in appropriate circumstances, and that the
authority to make regulations is exercised in an appropriate manner.

There is an important distinction between a fee or levy and a tax.

Parliament may delegate to thEexecutive the power to set and charge a fee or levy, but a tax may
only be imposed by or under ahct. In rare circumstances Parliament may delegate the setting of
certain features of a tax to th&ecutive, but only in very certain and confined terms. Failure to
provide adequate authority for a tax in thempoweringAct may result in the courts dedliag the
subsequent regulations invalid. This may result in disruption to the provision of the sereixeroise

of afunction and considerable financial consequences to the agency concerned.

There is a further distinction between a fee and a levy. & iewnore akin to a tax in that it is usually
compulsory to pay it, and is usually charged to a specific group. Also, a levy charged to members of a
certain group or industry is usually used for a particular purpose (such as market development), rather
thay NBfFGAy3a (2 AaLISOATAO aSNBAOSaE LINPOARBRC) G2 Yy
view, imposing a levy using a feetting power is contrary t&tanding Order 319(2)(in that the

regulation dappears to make some unusual or unexpected use of the powers conferred by the
enactmentunder which it is made

Feesetting and lewysetting regulations made under the empowering provision aszordary
legislation. As suclthe considerations ilChapter 14will apply and the regulations will be reviewable
by RRCA discretion to waive a fee is, in effect,@emption power geeChapter 19.

¢tg2 SaaSyidaalf LASOSa 2F 3AdzA Rl y OS GiilinddB®@Bketdng | G |
Charges irihe Public Sector (20),7and the Office of the AuditeBerS NJ f Q& CRalgh®Rfeef OS
for public sector goods and servid@908)

Guidelines
17.1  Should the service or function be subject to a fee?

Fees should be chargedly ifthe nature of the serge or function is appropriate and the fee
can be quantified and efficiently recovered.

Whether a service or function should be subject to a fee is not always clear and will involve a
number of considerations. The table below sets out some of the key isswesisider when
determiningwhetherit is appropriate to charge a fee:
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Fees may be appropriate Fees may be inappropriate

Service or function is rendered to an Service or function is provided to the
individual and confers a benefit community as a whole

Service or function is rendered by reques| Service or function is nevoluntary

Fee is asily quantifiable Impractical to quantify the fee
Fee is asy to recover Impractical to recover the fee
Service or function is transactional or Service or function is contractual in nature
regulatory in natue (and the level of charge can be negotiate(

contractually)

Examples: driver licensing and passports| Examples: police, public hospitals, and
and Overseas Investment Office consenty Department of Conservatioroacessions

Legislation should not provide for regulations to prescribe a fee for a service if the service is
something that the user is not bound to use or the provider is not bound to provide, and the
level of the fee could be negotiated contractualiynen the service is requested (such as
granting a licence to run a business in a national park).

Whether the courts find that a particular charge is a fee or a tax will involve considering:

1 the terms of the empowering provision;
1 the level of the charge;
1 the costs of providing the service or performing the function, relative to the

income from charges

1 the purpose for the charge;
1 who the charge applies to; and
1 in what circumstances the charge is imposed.

A fee may be considered a tax if it does not bearaper relation to the cost of providing the
function or service to which it relates.

17.2  Should the objective or function be subject to a levy?

Levies should be imposedly ifit is appropriate for a certain group to contribute money for
a particular purpse

A levy does not relate to a specific good or service. It is usually charged to a particular group
to help fund a particulargovernment objective or function. Accident Compensation
Corporationlevies, for example, are factored into the costs of petrol and vehicle licensing to
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17.3

174

help cover the cost involved in treating people who are injured in motor vehicle accidents. The
person paying might never benefit personally from goeernmentservice, loit it is desirable
that they contribute to the cost.

Another example is where the members of a particular industry pay a levy to cover the costs
of a regulator or promoter of that industry. A particular member may have little direct contact
with the reguldor or maynot directly benefit from the promotion, but it is appropriate that

the member contribute towards the costH.the Commodity Levies Act 19%pplies, it is
usually not acceptable to enact (by Act) a parallel scheme for a particular industry.

The key distinction between a levy and a general tax (such as income tax or GST) is that
revenue gathered by a tax is not usually earmarked for any particulope. Rather, it is
appropriated and spent by th€overnmentaccording to the particular policy objectives or
requirements of the day.

In some casesit will be appropriate to use a levy to pay for the costs of a particular
governmentobjective or functio. In other casest will be appropriate to use a tafxinded
appropriation; for example, if the benefits accrue primarily to the public as a whole and there
is only a remote connection to the group that would pay the levy.

Does the legislation provid authority to prescribe a fee or a levy?

Legislation must include an empowering provision that specifically authehisdsxecutive
to prescribe a fee devy.

With the exception of payments received under contractual agreements (public bodies
generallydo not need statutory authority to enter into contracts for commercial transactions),
it will usually be unlawful for a public body to charge a fee or levy without express authority
from Parliament

How is the fee amount determined?
Legislation mustet out the manner by which the fesould be determined

The empowering provision should state the basis by which to prescribe the fee. Fees for a
service or function should normally be determinable in advance by the payer before the
serviceis providedor the function is performed, unless the Act contemplates otherwise. Often

a feeor levywill be a fixed amount. However, if a fee is to be determined by a particular
method or calculation (such as a fee calculated by reference to an hourly rate), thid beoul
authorised in the empowering provision.

The fee amount recovered should bear a proper relation to the cost of providing the service
or performing thefunction and should not excedtiat cost. If the fee amount exceeds the
cost, the fee will be at risk of being declared unlawful on the Bhsisit is an unauthorised

tax.

Any authority given to charge a feetiserefore, implicitly capped at the level of cost recovery.
Specific authority in the & would be required to charge a fee that would recover more than
the cost of providing the service because of an intention to impose a petaliyit access
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175

17.6

177

to, or demand for, aeyviceor to meet a social objective. It is good practice that the rekéva
Cabinet papers provide a clear justification for the level of the fee.

A fee that crossubsidises other services or other groups of users should generally be avoided.
However, in the rare cases whichit may be appropriate for a fee to crossbsidig other
services, or other users, the cresgbsidisation should be transparent and the empowering
provision must be drafted widely enough to authorise the cragssidisation.

How is the levy amount determined?
Legislation must set out the manner hich the levys determined

There must be a proper relation between the levy amount charged and the particular objective
or function concerned. The amount of a levy imposed on a particular group should be
commensurate with the degree of connection betwe¢he group and the objective or
function concerned. For example, if a levy covers the costs of a regulator, it may be
inappropriate to impose a large levy on a group that has little to do with the functions of the
regulator.

In some cases, an objective ar function is funded from a mixture of levies and an
appropriation (for example, levies may pay for a portion of the costs of a regulator while an
appropriation may pay the balance). In this cabe benefits that accrue to the regulated
industry shouldbe considered, as should the broader public benefit

Who will pay the fee or levy and in what circumstances can it be waived or refunded?

Legislation must clearly identify who may be charged the fee or levtharaircumstances
in whichit may be waved or refunded.

Fees should only be charged to those people who benefit from the service or function. The fee
should not be used to offset the cost future users of the servicer to attempt to recover

any deficit that may have occurred as a result myious undeirecovery. A fee that does
either of those thingsvill risk being declared unlawful.

Levies may be charged to a class or group of people (often defined by the fact that they are
undertaking a certain activity) to fund certain costs that mageain connection with that
activity. It is not necessathat the person paying obtamdirect benefit from paying the levy.

Payment of a fee or levy cannot be waived or refunded without authorisation from an Act. The
Act may either explicitly authoriséhe refund or waiver, or it may empower the making of
regulations to authorise a refund or waiver. In either event, the Act or regulations should
identify the circumstances under which the fee or levy may be waived or refunded

Should there be a speal process in connection with prescribing the fee or levy?

Legislation should identify any procedural requirements that musilisfiedin connection
with the fee or levy.

In some casest will be appropriate for the Act to set out specific procedueduirements
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that must be satisfied before a fee or leigyprescribed

It may be desirable for the Minister responsible for the empowering Act to consult with
existing and potential users of the service, industry groups, or the public more generally before
recommending regulations to prescribe a new fee or levy.

In some casest may be appropriate for a significant levy to be subject to a confirmation

process (nder whichregulations lapse at an identified time unless confirmed earlier by an
Act).
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NEWPOWERS AND ENHS3I

Chapterl8 Qeating a new statutory power

Theexecutive, legislatve, andjudicialbranchesof governmentrequire some form of authority before
they canact. In many casesthe exercise of a power is central to achieving the policy objective.

The power to do something may be grarted by legislaton (statutory powers)or the common law.

It may also stem from the fact that the chief executive or another agercy head is a legal peson
and sahasthe naturalpowers of a legal person andcigpable of contracting with other parties, subject
to those powers being used within the limits of their functions.

Wherea public body actswithout power, or actsin a way that is inconsstent with the powers given
to it, that body will be deemedto have aded unlawfully, or ultra vires (beyond powers). Thismay
resultin costly and time-consuminditigation, andthe body may be requiredto remakethe decison.
The legislabn must therefore clearlyarticulae the scope of the power, who will exerciset, and how
it will be exerdsed.

Guidelires
18.1 Is anew statutory power required?

A new statutory power should be createdonly if no suiible existing power or alternative
existsthat can achievethe policy dbjective.

If thereis already clear authority in existing legisdtion, it is inappmopriate to grantthe sane
power in new legisldion because it wouldeadto duplicaton and a lack of certainty in the
law. This igparticularly true where only one Act is amendedbecause it may result ian
unintendeddistinction betweentwo provisions (seeChaper 3.3)).

If there isan existing common law power, careful consideraton must be given to whether or
not it is sufficient.If it is not sufficient, consideraton shouldbe given to replacingit with a
statutory power. If the intention is to limit or extinguish the common law power, the new
legislaton must cleaty state that (seeChaper 3.6).

If an edsting power isrelied on to perform a new function created by legishktion, that power
must be clearlyidentified in the documenttion that sypports the legislation along with the
reaonswhy itis consideredthat the new functon can beexercisedunderit.

18.2  Who should hold the new power?

Legslation should identify who holds the newpower. The pwer should be heldby the persn
or body that holdsthe gppropriate level of authority, expertise and accountability.

Thereare two aspectsto thisissue.Thefirs aspect is whichbranchof governmentwill hold
the power. Powers areusually granted to the Executie. In cass where a power of ajudicial
nature is involved, it should be granted to the appropriate court or tribunal. The send
aspect is which level within that branchwill exercise the power. A power may be vested
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in the Executive, but a decison must still be madeabout whether the power isto be exercised
by officials, e chief executive,Minister or another statutory office holder.

Thefollowing fac¢ors should beconsidered when deitlingwhereto place the power:
1 the character of the isales irvolved andthe nature of the power, including:
1 whether the power is appropriate for delegation;
1 the importance of the individual rights and interests involved:;
1 the importance of thegovernmentinterests involved;
1 whether the power contains a broad policy elemesmd

1 whether the power should be exercised independentlygo¥ernment
control or the control of the gowaance body of the orgarasion;

1 the characteristicsof the person who holdsthe power, including

1 the expertise required of the decision maker;

1 whether the new role will conflict with an existing robmd
1 the level of accountabiltdesired of the decision maker;
1 the process by whichthe power will be exercised, including
1 the context in which the issues are to be resolved (such as by

administrative decision);
1 the procedure commonly used by the decision maker;

1 whether the power involves the finding of facts and the application of
precise rules to those factand

1 whether the pover requires the making of broad judgements or the
exercise of wide discretion;

1 practical matters, including
1 the ability of the decision maker to access relevant informatsod

1 the existence of safeguards (such as hebudsmerAct 1975and the
Officialinformation Act1982.

In generaldecisons relating to more significantissies should betaken by a person with an
appropriate level of seniority and accountability. For reasons of smplicity, it is usually
preferableto placea power with the person who hasultimate accountability for the decison
(suchasa chiefexecutive or Minister). Theperson exercisingthe power must havesuficient
expertise in the area inwhich they are exercisingthe power. If atensionarisesbetween the
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need to place a power with a suitablysenioror accountable person, one option isto require
the decison maker to have regardto, or act on, the recommendaion of a sibject-matter
expert.

183  Will the new power be delegable?
Legslation should state the extentto which a newpower an be ddegated.

The reality of public administration often means that it is impractical (or impossible) for the
person to whom a power is granted to exercise that power. In these cases, a power to delegate
the power may be advantageous. If a statutory power is to be dédebto another person,

an express provision allowing thesrequired inthe Act To awid uncettainty and litigation,
legislaton must be clear about who may exercise the delegated power awtien it may be
exercsed by that person.

Same powers are of such mportancethat they should only ever beexerdsedby the person
granted them and no delegation should be permitted. Examples includepowers to make
subsidiarylegislaton, borrow money, and grantwarrantsof apmintment.

Secton 14 of the Interpretation Act 1999 providesthat a power conferred on the holder of
anoffice (other than a Minister) may be exercisedby that person@ deputy. The provisions
of the Interpretation Act 1999 will apply unlesslegislaton indicatesotherwise. The Crown
Enities Act2004 containsdefault provisions providing for delegation by Ciown entities. The
State Sedr Act 1988 contains standard delegatin provisions for the Public Service, and
Schedule 7 ofhe Local Government Act 2002specifieswhat a local authority may and
may not delegae. Thesedefault provisionsshouldbe relied on unlessthere are good reasons
not to do so.

Generally, legisl&in should not authorisea person to delegatethe power of delegation.

18.4 Is the power no wider than is required to achieve the policy objective and purpose of the
legislation?

Legslation shauld not create a power that is wider than necessaryto achieve the policy
objective.

Theextent of a statuory power shouldhave a direct connedion to the policy objective that
the power wasintendedto help achieve. Thepower should be confined to that which is
necessay to perform those actions recessary to acheve the purposeof the legislaton.

18.5 What is the power and how will it be exercised?

Legslation shauld identify what the power is and for what purposes, and in which
circumstances it may beexercised.

A clear statement of the power and how it will be exercisedwill assistthose exercisinghe
power, those people sibject to it, and those who may beresponsible forsettling any dispute
over the exercise of it. That statemenishould also reduce the risk of litigation regarding
the particularexercise of a power.
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Thefollowingmattersshould bespecifed inthe legidation:

1 any pre-requisite circumstancesor procedural steps (such as consutation) that
must betaken before exercisingthe power;

1 the appropriate process for exercisingthe power (whichwill depend on the
purpose and charactestics of the power, the issuego be resolved, the interests
affected, and the qualities andesponsibilitiesof the decigon maker);

1 whetherthe power isto be exerdsedindependently yhich should be madeclear
either from the context or by explicit provisiont for example, the Ciown Entities
Act 2004 has a éstatutorily independent functioné regime that shoud be
referenced in appiopriate casa); and

1 whether the exercise of the power requiresthe taking into aceunt or exclusion
of cettain matters (those matters should be idenéfl, and it fould be explicit
whetheror not those mattersmake upan exhaustive li3t

Seefor example, section7 of the Major Events Management Act2007.

18.6 What safeguards areprovided in the legislation?

Legslation shauld include safeguards that will provide adequate protection for the rights of
individuals affected bythe dedsion.

Prescrbed limits asto the extent and exerciseof the power (seel18.5) are key safeguard;
however, it may be necessaryto includeadditional safeguard$o ensurethat the rightsand
interests of individuals are protected. An additional considemtion is ensuringthat the
safeguardghat apply are appropriate, having regard tothe full range of people who are
affected. The safeguardsand proceduresthat are appropriate may differ where the people
affected aremostly people with litle accessto legalrepresantation (asopposedto crporate
entities).

Thelevel of protection that is considered adequatimcreases as theinterference with the
rights of individualsncreasesTherules of naturaljustice(seeChaper 4) apply; however, the
flexible nature of the doctrine means that it is good practice to explicitly identifythe
specific protections thatapplyso as toawid anyuncetainty. The following protectionsshould
normallyapplyto the exerciseof a statutory power:

1 The rules and criteria by which the power will be exercised shbaldpecified in
the legislation.

| Afair procedure should apply (this may include the right to make submissions, the
right to be heard, and the right produce evidence in support).

1 DSOAaAz2ya GKFG FFFSOG | LISNA2YQa NAIAKGA
way (seeChapter 28.

Where the power involves the making of a dedsion, the dedsion maker should be
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18.7

independentof the partieswhose intereds are affected. If this is not practicaldle (suchasin
administrative decison making), an independentmeans of review or appeal should be
available.

Will a new power be given to a spedalist tribunal?

New powers that are given to a pedalist tribund must be casistent with the grticular field
of expertge of that tribund, mustbe appropriate in light of the procedure adopted by the
tribund, and must not impair the tribunal Q depeaidghceand impartiality.

Jecialisttribunals perform adjudicatve functions in a defined speciakt jurisdiction. They
are independentof the Executive,and their decisons will generallybe appedable to the
courts of general jurisdition (seeChaptr 28).

If a new power is given to an existingtribunal, the power must relate to matters that are
within the speciaist jurisdiction of the tribunal. The new power must not conflict with the
existing functions of the tribunal, nor shouldit compromise the (i N& 6 dayepehd@riceor
the appearanceof independenceThe tribunal must either possess or be capableof anending
its processes to ensurethat appropriate procedures and safeguardsare in place oncerning
the exercise of the new pover.

TheMinistry of Justicemustbe consulted if new powersare beinggiven to anexisting tribunal
or if anewtribunalis being ceated (seeChapter 20).

The Ministry of Justichasproduced detailed guidance for departmeritst are considering
whether to create a new tribunal omprove an existing tribunal. Thguidanceincludes
information about the powers and procedures that may be appropriate for a tribtinal.

37 Ministry of Justic&ribunal Guidelines Choosing th&ight DecisionmakingBody; EquippingTribunals to
Operate Efectively(2015).
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Chapterl9 Requiring decisiormakers to consult

Althoughseveral decades agmvernmentpolicy tended to be developed behind closed doors, now,
transparency and accountability are accepted norms and consultation is a standard part of most
significant policy decisionk fact, in some contexts, the exgtation may extend beyond consultation

to include stakeholder involvement or collaboration in the decisiwaiking process (for example, in

the Treaty of Waitangi context).

Consulting the publior affected stakeholdersn significant decisions h#éise followingbenefits:

9 It increases the transparent and inclusive nature of decisions, which improves their
legitimacy.

1 Itimproves the quality of desions by ensuring that decisiomakers take into account
the perspectives of those affected by them.

1 It helps pomote public understanding and acceptance of the decision (and so is likely
to improve compliance).

1 Itenables those to whom the legislation or policy decision will apply to plan and adjust
systems or processes appropriately.

Consultation often occuersimply because it is good practice or because there is an administrative
requirement to consult (for example, thieéabinet Manuatequires consultatio prior to many Cabinet
decision$.® Imposing a legislative obligation to consult is often not necessary. However, there may

be good reasons to include obligations to consult in the legislation, particularly if the decision is
delegated below the level gf 6 Ay SG 2NJ KF&a F AAIYAFAOLYd AYLI O
need to be transparently included), @ additional certainty is required about the scope of the
obligation.

In this chapter, we discuss the guestion of whether legislation confed@uisionmaking powers
should impose an express requirement to consult on those decisionse Teassiormaking powers
cover twomain cases:

1 administrativetype decisions that set or implement songevernment policy (for
example, adecision under section 236(1) of theLand Transfer & 2017 of the
RegistratGeneral of Land to set standards and issue directives in relation to the
administration and opeation of the register of land); and

1 decisions to make secoady legislation (for example,@aA Y A & § S Nudder RS OA & A ¢
section201 of theHealth and SafetytaVork Act 2015to recommend the making of
regulations for a funding levy).

This chapter does not cover circumstances where a person has a right to be heard in accordance with
natural justice because the decision affects his or her rights or obligafionexample, a licensing

38 Cabinet Office&Cabinet Manual 201t [5.14].More detailed guidance ooonsultationrequirements is
found in theCabGuideand TreasuryGuidance Note: Effective Consultation for Impact Ana(Jsise 2017).
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decision or the power to remove a person from office). Those types ofidasiare discussed further
in Chapter18.

If there is a duty to consult, the common law provides the detafilhow consultatbn should be
conducted when the ledistion itself is silent on that detaillThe 1993 Court of Appeal decision in
Wellington International Airport Ltd v Air New Zealahelscribes the nature of the consultation
obligation, which applies except to the extehtat legislation specifically provides otherwie:

1 Consultation includes listening to what others have to say and considering the
responses.

1 The consultative process must be genuine and not a sham.
9 Sufficient time for consultation must be allowed.

1 The paty obliged to consult must provide enough information to enable the person
consulted to be adequately informed so as to be able to make intelligent and useful
responses.

1 The party obliged to consult must keep an open mind and be ready to change and
even sart afresh, although it is entitled to have a work plan already in mind.

It is important to bear the nature and scope of this duty in mind in deciding whether to include a
legislative obligation to consult.

Guidelines

191

When should legislation include requirements to consult?

Legislation should include a requirement to consult when that is necessary to clearly ensure
good decisiormaking practice.

There is a wide spectrum of decisions made under legislation where catimulmay be
expected but is not required by the legislation. In general, decisions made by Cabinet can be
expected to be mad@n accordance with the Cabinetdviual requirements for consultation.
However, in some circumstances may be useful to includa legislative requirement to
consult.

Officials shoulddentify the stakeholders affected by the particular decistond considethe
significance of the decision, the nature of (and controls otherwise applying to) the decision
maker, and the need for tresparency and accountability in the particular context. A legislative
requirement to consult may be necessary to:

| provide additional assurance and certainty to people affected by a decision that
their views can be presented. This may be important in segusupport for the
legislation or in addressing concerns about the delegation of deemsaking

39 Wellington International Airport Ltd v Air New Zealand[l8B3] 1 NZR 671, as described by Asher J in
Diagnostic Medlab Ltd v Auckland District Health B¢2087] 2 NZLR 832
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19.2

powers. If there are conflicting perspectivétsmay be important to ensure that
they aregiven a clear opportunity to be included,;

1 set clear processes arodrwhatis required for consultation (to give certainty to
decisionmakers and clarity to stakeholders);

| ensure consistency of consultation practice for similar decisions (particularly
where there are multiple decisiemakers and consistency of expectaticsusd
practice is important); or

1 address concerns that consultation obligations from other sources (such as the
common law or Cabinet Manual) are inaccessible to many people or do not apply.

However, there are some risks with solidifying the requirement to consult in legislation rather
than leaving it up to good administrative practice. Including procedural requirements in
legislation always risks reducing flexibility to tailor requirementsci@umstances and
potentially creates more complex legislation.

In assessinthe risks, the following factors may limit the kind of consultation required by the
legislation or may justify not including an obligation to consult:

1 if, given the minor naturef the decision, consultation would add too much cost
to the process;

1 if, where the decision is required to be made urgentignsultation would create
inappropriate delayopr

1 if meaningful consultationcould expose information that should remain
confidertial.

Officials should ote that, in some caseshe common law providea duty to consult fut
usually only ithe effect of a decision on an individual is significantly different to its effect on
the general public The common law duty to consuttay ocur where there is a legitimate
expectation of consultation arising from a promise, past practice, or a combination of both on
the general ground of fairness or because a duty can be implied into the stéidtmvever,

in general, this is sufficiently ra@ uncertain that it would not weigh against including a
legislative obligation to consult if one would otherwise be advisétiethe reasons given
above*

Who should be required to be consulted?
An obligation to consult should clearly identify whast be consulted.

The particular circumstances of the policy will determine how the legislation should describe

40 SeeNicholls& Anorv Health and Disability Commissiofi#897] NZAR 351 (HC) at 3880; Talleys Fisheries

Ltd v Culle& Ors(HC Wellington, CE87/00, 31 January 2002 (Ronald Young J).

41 This situation should be distinguished from the situation where natural justice applies. In that case, statute
law commonly relies with confidence on this duty applying to decisions affecting individual rigiaisienon

law.
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who must be consulted. The two main concerns here are that the description:

1 captures the key people or organisations likely to be interesteat iaffected by
the decision; and

1 is sufficiently certain, without unnecessarily restricting the requirements or being
too inflexible to cater for change (for example, changing organisations).

Naming or describing the people or organisations to be condydtevides the greatest level

of certainty about who must be consulted (for example, the Privacy Commissioner). Officials
should however, consider whether the description of the person or organisation is likely to
change over time or be superseded, making legislation obsolete.

Thepeopleor organisations to be consulted can also be described by category (for example,
NBEIAAGSNBR | NOKAGSOGa 2N aSydAaidAasSa G2 6KAOK
YIEGdzNB 0F2N) SEF YLASY I k2 NAk K3 a1 yi h Sidecd® LB 22 d
officials should consider whether the class of people included within a description is
sufficiently confinedso that the decisiomaker can be certain of satisfying the obligation.

Often, it will notbe possible to name or describe in advance all the people who should be
consultedInthatOF 4 Sz -Hf O BROKONALIIA2Y Yl & fta2 oS IR
LISNR2Y tA1Sftfe (42 o0S adzmadlyidialrtte FFFSOGSR ¢
[decisionY {1 SNB O2yaARSNER A& f A1 Shtehallidescriptiéns ¢aF F SO0 SF
result in more risk around decisianaking processes (because they require a judgement

about who must be consulted and that decision may be challenged). Wowéatriskshould

be balancedagainst the countervailing riskf being undeiinclusive or allowing too much

discretion. Thserisks may be reduced by allowing consultation with the representatives of

the peoplewho are substantially affected.
What aspects of the consultation process should be prescribed?

The specific requirements for consultation should be set by legislation if certainty is needed
on the scope or timing of the obligations.

As mentioned earlieiif legislation does not specify throcess to be followed in consultation,
the common law will fill in the detail. Specifically, the principles outlined inViledlington
International Airportcase apply. Generally, it is better to rely on the common law as it is
sufficient to ensure meangful consultation and minimises the risks that come from excessive
legislation of detailed processes.

However, in some contextthere may be advantages in imposing more specific (and possibly
circumscribed) obligations in place of the standard common law duty. Those advantages may
existwhen express consultation provisions could:

1 ensure consistent consultation practice across fiplét decisions or decisien
makers;
1 provide certainty to decisioakers and affected people about the process that

should be followed; or
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1 provide assurance to decisiamakers about the limits of their obligations to
consult.

Aspects of the consultation pcess that could be specified in legislation include:

1 the timing of the consultation obligation as part of the decisinaking process;
1 the way in which notice of the consultation opportunity should be given; and
1 the information that must be provided to farm interested parties.

However, any prescribed consultation process should be crafted in a way that takes account
of the degree of flexiltity decisiormakers are likely to need in the particular context.

Officials should ote that if the legislation cafers an obligationtéO2 ya dzf ¢ = A G A& y2
to go on to impose specific obligatigrsichasi 2 ¢ K S NBIF NR (2 (G(KS @A S
GASsa& 2F¢ 2NJ aNBljdzSad LIS2LX S (2 O02YYSyidé 06K
consult).

19.4  What should be the consequences of failing to consult?

Judicial review should generally remain available as a means of challenging the adequacy of
a consultation process.

Generally, any failure to comply with the legislative process for making a dedigituding a
failure to consult) can be challenged by judicial reviewhef failure involves a decision to
make legislation, a failure to comply with a consultation obligation can also be queried by the
Regulations Review Committée.

Sometimes, consultain provisions in legislation contain a provision stating that a failure to
comply with the requirement to consult before making a decision does not affect the validity
of that decision.The purpose of this protection is to save a decision from an attaciso
validity due to a minor or technical error in the course of a genuine consultation process
(perhaps because a particular person missed out on being consulted or some minor
information was not communicated). It does not generally protect against éetate
decision not to consult in the face of a statutory obligation. Also, it does not save the decision
if the lack of consultation means that relevant considerations were not taken into account or
irrelevant considerations were taken into account.

However, this type of concern can often be addressed in other ways, for example, by clearly
specifying the consultation press or by giving the decisiomaker some discretion as to how

far to go in determiningvhich members of a group ne¢a be consulted. Aalidating provision

may still be appropriate to ensure that minor or technical failures do not affect the validity of
the decisionHowever the scope of the validating provision should be clear.

42 Standing Orders 201319(2)(h).
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Chapter20 Greating a new public body

Theday-to-day businesof governmentis conducted througha number of different public bodies. It
may be necessaryto establisha new body if new functions arecreated and there is no appopriate
existing body that can perform those functions. Different organistional forms will have distinct
governarce andreporting requirements. They will also havedifferent relationshipswith the Executive
and differentrelationships andbligationsin respectof governmentpolicy.

TheStateSenicesConmission (S€) advisesthe Governmenbn the design and capabilityf the State
services. TheSSGhouldbe consulted at an early stagewhen considering whether or not to createa

new public body or alter the functions of an existing one. The{ { /welsite provides ddailed

information relatingto the publicsector organisatons, and officialsshould contact the SSCdr further

advice.

If a new public body will be a regulator, this chapter should read together with the guidag@e3in
on linking the role, functions, and powers of the body to the purpose of the regime in which it
operates.

Guidelines
20.1 Is anew public body required?

A new public body should be createdly if no existing body possess¢éhe appropriate
governance arrangements or is capable of properly performing the necessary functions.

Creatinga new public body involves considerableexpenseand shouldoccur only if no pre-
existing bodies are capable of performing the new function. As part of the internal
government consultation exercise, those public bodies that may have an interest in a
particular subject and might be capable,with or without amendment to their structure or
powers, of carrying out the new functions should have been identified. In most casesit is
more efficient to give new powers to an existing public body, even if it requires further
structuralchangethan it isto creae a new body. (For nore information on creatinga new

publicpower, seeClapter 18).

20.2 Islegidlation required to create anew public body?

Legislation should be used to create a new public lomdiywhen it is necessain orderto
ensure that the body possesses the necessary powers, autlaoritygppropriate
governance arrangements.

Legislaton is requiredto establisha new tribunal, Crown agent, autonomous crown entity,
or independentcrown entity (see20.3for a discusfon of these forms). Howeva, it is not
alwaysnecessay to establish goublic sewice depatment, a depaitmental agency, or any of
the other organisaional forms mentioned below. Whether or not legislationis required
must be asses®d on a cas-by-casebass, havingregad to the reedto:

1 confer a particular functionahether statutory or otherwise);
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1 grant the entity powers it would not otherwise have taytue of being a legal

person;

1 establish appropriate governance and acetability arrangements;

il give effect to international obligations

1 give shtutory recognition to the body; and

1 establish a statutory offigewithin a public sector ageneyho will have the task of

exercising specific statutory functions or powers.
20.3 What form should a new public body take?

Legislation should ensurgpropriate accountability arrangements best suited to the
relevant functions.

It is usuallymore efficient and effective to rely on one of the existing organisatonal forms
discussedbelow. Good rea®ns must exist for creating a new organisatonal form from the
ground up ratherthanrelying on an existing orm.

Theorganisatonal forms below have comprehensve governancerules already in placethat
canbe found in legislaton. If a new organisaional form is creded, legishtion still needs to
replicae the essentialfeatures of the existing forms. Many forms alsohave edistingbodies
of case law surmundingtheir operations that may need to be considered when creatingny
new form.

Somdimes it may be appropriate to adopt an existing proven regime suchasthe Crown
Entities Act 2004, but to exdude the applicaton of any particular provisions that are not
appropriate (see for example, the provisions of the HeritageNew Zedand Pouhere Taonga
Act 2014).

Choosinga particular organisational form purely for reans of administrative convenience
or presntation mayresult in the body not possessing all the qualities (such as independence
or governancearrangementsjt requiresto operate properly orto fulfil its functions.

Pulic sevice depatmentst Public service departments are also known smply as
departmentsor ministries.Sone, such ashe Cown LawOfficeandthe Treasuy, are naned
differently. Depatments are directly accountableto a Minister and are part of government
All publicsewice depatments are Isted in Shedulel ofthe State Setor Act 1988.

Depatments arethe preferred form if the body is required to exercisefunctions inherent
to government(foreign plicy, immigration, and citizenkip), substantive coercive powers(tax
collection, prisons),provide policy advice to the Governmenjor perform multiple functions.
If there isa constitutional requirementfor ministerial oversightor direct regponsibility, or if
the subject matter is important to the Government caries high public and political
expectations, and hassignificant accompanying risk, a public service department is the
preferred form. Thismay involve granting an existing depatment a newpower or creating
anew depatment.
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Departmental agencyt A departmental agety is a new organisatonal form in the New
Zealand context that was provided for by amendments to the Siate Sector Act 1988 in
2013. Legally,a depatmental agencys partof the host department, but it is headed byts
own chiefexecutive who acts under deemed delegaibn asthe employer of those employees
who carryout the depatmental agenyQ a@tivities.

Depaitmental agenciesare designedto cary out a clearly defined set of services or
operationalor regulabry activitiesunderautonomous management, but within the policyand
resource ttingsof a host public sevice depatment. The chaie of a departmentalagercy
canoffer a preferable altemative to egablishinga separatedepatment or Gown entity, and
offers the benefitof maintainingsystem coherenceandavoidingthe fragmentaion andcosts
of separate agencies.

Crown entitiest Crown entities perform much of the operational businessof government
and are governed by the Crown Entities Act 2004. They areusually the appropriate form
when there is a ompelling nesd to have the function performed at | NJY Q &h fior§ y 3
Ministersor underthe authority of a governance board. G-own entities cantake a variety of
forms, eachof which vary slighty from each other in respect of their legalform, function,
sourceof funding andtheir relationshipwith Ministers:

1 Crown agent (CA) This form is appropriaté the body is required to give effect
to governmentpolicy. A CA has a large degree of ministerial oversight.

1 Autonomous Crown entity (ACE)This form is appropriati the body is required
to have regard t@overnmentpolicy as one of a number of relevanctars. An
ACE can still have a large degree of ministerial oversight.

1 Independent Crown entity (ICE)This form is appropriaté it is important that
the body has greater independence from Ministers to preserve public confidence
in the body. The Ministersiprevented from directing the bodgs to how to
perform its functions, although the Minister can exert indirect influence through
budget monitoring and the Statement of Intent process.

1 Crown entity company (CEC)This form is appropriaté the functions ae both
commercial and nortommercial in naturdut not as clearly defied as may be
needed for a Statewned Enterprise.

1 School board of trustees This form is appropriatéf a new State school or State
integrated school is created.

| Tertiary Educationinstitutiont This form is appropriatef a new university,
L2 f & i S OK y jorOnstitute nfyethyfaibyy is created.

Sdedules1 and 2 of the Grown Entitles Act 2004 contain @amgdes of C/s,
ACE, ICEs and CEx=s.

Stateowned Enterpiise (SOE}-An SOHs designedo be run asacommercial enterprise and
be independent of government influence over the { h 9 dagto-day operations. The
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Governmentis the sole shareholderand is therefore ableto ensurethat the businessis run
accordingto the values and interess of the community in which it operates. SOEs are
governed by theSate-Owned Enterprigs Act B86.

An SOEmay be the appropriate form if there is an identifiable commercial objective and
the body canoperate asan eficient andprofitable business.

Mixed ownership model companyt A mixed ownership model company can be creaed
if the Governmensels minority sharequpto 49%)in an SOE. ThHeovernmentetains ontrol
asthe majority shareholderandthe companyceagsto be an SOE. It isalsopossible tocreate
new companieswith the Grown as majority or minority sharéholder from the outset.

Officer of Paliamentt An officerof Parliament is accountableto the House,not to Ministers.
Thisorganizationaform is used for rolesthat actas acheck on the BxecutivS (Quge of power
and resources. However, in performing that functioran officer of Parliament must only
dischargdunctionsthat the Houseof Represetatives, if it sowished,might carry out. Offices
of Parliament arerarely created; at present only three eist.*®

Pulic Finance Act 1989 body (Schedule 4 and 4A)t If, due to its particular distinctive
features, a body does not comply with all of the requirements of the Grown Entities Act
2004, that body may be listed inSchedule 4r 4A of the Public Finance Act489.

TheStae Sevices Commissbn maintainsan up-to-date list of allthe organgationsin the State
Setor, caegorised by their organisatonal form.** It hasalso producedguidanceon how to
identify the organsational form that is most appopriate to the particuar functions
concemed:*®

Will the new public body be a tribunal?

Legslation shauld create a new tribund only ifit is inappropriate to give new powers to an
existihg tribund and no other court, tribund, or other specialist body is better placed to
execise the power.

Creatingnew tribunals is complex and involves considerable start-up and ongoing @sts.
Creatinganewtribunal shouldbe alast resort andonly be consideredif no other viableoption
exists.

A tribunal may be the appropriate body to determine quedions or disputes that affect
peoLJt 3ights, particulady if an independentassesment of facts and the applicatbn of
specialit judgement or legal principles are required. Proceedings before a tribunal are
generallymore acaessible andtost effective and allow greater smpe for individual and public
participation than proceedingsefore a court The procedures adopted are generaly flexible

43The Offices of Parliament are the Office of the Aud&aneral, the Office of the Ombudsmen, and the
Office of the Parlimentary Commissioner for the Environment. $&ewv Zealand Parliame@ffices of
Parliament

44 State Services CommissionS g %S | f | v R @ the drgarisétiéns & S O G 2 NJ

45 State Services Commissidpproach to choosing organizational fo(2007).

97


http://www.legislation.govt.nz/act/public/1986/0124/latest/DLM97377.html?src=qs
http://www.legislation.govt.nz/act/public/1989/0044/latest/DLM160809.html?src=qs
http://www.ssc.govt.nz/state_sector_organisations
http://www.ssc.govt.nz/approach-choosing-organisational-form
https://www.parliament.nz/en/footer/about-us/offices-of-parliament/
https://www.parliament.nz/en/footer/about-us/offices-of-parliament/
http://www.ssc.govt.nz/state_sector_organisations
http://www.ssc.govt.nz/approach-choosing-organisational-form

enoughto enable ron-legally qualified peple to represent themsedves.
Any new tribunal should have, as a minimum:

| actual and perceived independence from th&ecutive, in particular any
department or agency that is likely to appear before the tribunal or that conducts
an investigatory function relevant the matter before the tribunal;

1 members appointed in accordance with set criteria (such as minimum
qualifications)including a requirement to appoinat least one legally qualified
member;

1 a clearly defined jurisdictigrusually in a specialist field;

1 a procedure appropriate to the subject matter of the dispute and flexible enough

to accommodate the range ofypties likelyto come before it;

1 powers necessary to perform its function and ensure a fair hearing, such as powers
to adjourn, summons witnesses, require the production of documents, administer
oaths and dirmations, take sworn evidencand, in appropriate casesclose
proceedings and suppress evidence or identities (the powers given to inquiries
under thelnquiries Act 2018nay provide a stable precedent); and

1 a right of appeal to a court of gena jurisdiction §eeChapter 23.

TheMinistry of Justice should beconsulted before any substantie policy work isundertaken
to create a new tribunal oralteran e & G A y 3 poweds @ fiyctoris THe Ministry of
Justice has produced detailgghidancefor departmentsthat are considering whether to
create a new tribunal or improve anisting tribunal. Tk guidance provides the starting point
for any department that is considering creating a new tribuffal.

20.5 Will the public body besubjectto certain key Acts that hold government bodies accountaBle

All public bodies shauld be sibject to the Omhludsmen Act 1975, the Public Audit Act 2001,
the Public Reords Act 2005, andthe Official Information Act 1982 (or the Lacal Government
Official Information and Meetings Act 1987).

TheActsdiscused in this section are key mechansms bywhich governmentbodiesare held
accountablefor their activities. They should applyto all new bodiesandexisting odiesunless
there are compelling reasons for them not to. The Ministry of Justce, the SSC the
department that administers the particular Act, and any agency with operational
responsibilities under the partiular Act (depatments and agencies identifietbelow) should
be consuted when considaing whether to applythe following Acts toa governmentbody:

T The Ombudsmen Act 1975the Official Information Act 1982and the Local

46 Ministry of Justic&ribunal Guidanae Choosing the right decisianaking bodyEquipping tribunals to
operate effectivelyf2015).
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GovernmentOfficial Information and Meetings Act 1987The Depatment of
Internal Affaisand the Office of the Ombudsaman;

ThePublic Audit Act 20a1 The Treasurnyand the Office of the Controller and
Auditor-Gener# and

ThePublic Records Act 2009he Depatment of Internal Affairs and Archives
NewZealando ¢ S wdzt al KN} 2 GS YnglylFdlFy3lroo
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Chapter21 Creating powers of searclsurveillance and seizure

Powers of entry, seach, surveillance andseizure(referredto in this chaper aséseach powersg) must
be authorisedby an enactment or the common law (provided that the GovernmenQ @dions donot
breach £ction21 of the New Zealand Bill of Rights Act 1YNZBORA)), dre carried out by mnsent.

Search powers balance important sets of values. On one hand is respect for libgniyy, bodily
integrity, privacy, and the right to peaceful enjoyment by people of their property. These values are
affirmed by the right inaction 21 of NZBORA to be secure against unreasonable search and seizure.
| 26 SGSNE ¢ KI G O 2wikinitHatirigaticiribe difficdltdoSiefiNgDTHe Court of Appeal
KlIda SELINB&&aSR GKS oOAaSg GKIFG | a&aSINDODKE Ayg2f oS
privacy?’ Althoughthe exact ambit of that concept has yet to be determined, it may captuange

of activities that might not automatically come to mindor example, undertaking routine
inspections; using a dog to detect concealed forbidden items; using thermal imaging equipment to
detect heat inside a buildingequiringa person to answer quésns;requiringa company to disclose
information about its customers; using undeover officers to obtain information; and accessing the
contents of a computer from a distant location by hacking.

On the other hand, anddlanced against that right are galatory and law enforcement objectives
underlying particular powers. Searches for regulatory purposes aim to promote compliance with the
law through inspections, monitoringnd enforcing compliance with legislative regintiest regulate
particular industies or activities (particularly where serious harm can occur fromawmnpliance,

such as physical harm to people, the environmentthe economy). In contrast, searches for law
enforcement purposes aim to gather evidence for the prosecution of offeri®earch powers for
thesetwo purposes occur on a spectrum and there is no clear demarcation between the

A welldesigned set of search powers will strike a balance between respecting individual rights and
providing an agency with the vital tools it negdsgive effect to a policy or Act. Generally, the more
intrusive the search power,isr the more significant the consequences for the individual of the use
of the power, the greater the need is for both a strong policy justification and safeguards on the
exercise of the powelSafeguards can include peguisites for the exercise of the power (such as a
warrant), conditions on how the power is exercised, or limits on who may exercise the pdoser.
intrusive powers should be restricted to classes of peopith higher levels oaccountability $ee
Chapter 18or more guidance on who should hold a legislative power). Poorly designed search powers
may be unjustifiably intrusive or insufficient. They may be difficult to useydmnsistently exercised,

and be subject to challenge in the courts.siichcasesit may be necessary to urgently amend the
legislation to rectify defective search powers.

The Search and Surveillance Act 20eformed the law of search and seizure. It consolidates the
existing Police powers that were previously contained in multiple enactments. It also provides a
detailed set of procedural rules and safeguattalst apply to the exercise dolice powers in Past2

and 3,and the majority of the powers held by nétlice regulatory gencies (which remain in agency
specific legislation, dtt are listed in the Schedule tfe Act).

The Search and Surveillance 2@12strikes a balance between the competing rights discussed above.

47 Lorigan v R2012] NZCA 264 at [22]
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Therefore the procedural rules contained in Parb#that Actshould generally be thstarting point

for those intending to create new search powePart 4is discussed in more detat 21.4. Legal

I ROA&GSNAR YR (KS aAyAaidNER 2F WIdzaGAOS oO0¢6K2 LX &
powers) should be consulted to ensure that any proposed departures from the Act are justified.

Guidelines

211  Should new search powers be granted?

New search powers should be grantady ifthe policy objective cannot be achieved by other
means.

If the information or evidence concerned can be obtained by means other than by granting
new search powergfor exanple, by recourse to the common law, consent, or existing
powers, those alternatives should be usdtinew search powers are required, the approach
that results in the least limitation on privacy rights should be adopted.

Search powers should not be gtad for the convenience of the agency or ease of
prosecution. Each search power must have a separate justification for why it is necessary. A
general justification that search powers are requitisdhot sufficient The more invasive a
particular search poer is, the greater the justification required to creatieis. Searches of a
LISNERE2Y Qa 02Re& | N&rchégdldbusingsgpreinisad genéraly rgtuire a
greater justification.

In the regulatory context, search powers may have a legitimatiritoring or deterrent effect,
but in the law enforcement context it is inappropriate for search powers to be used for
coercive or deterrent reasons.

Search powers must be proportionate to their objectiveonsequently search powers
connected to loweiflevel offending give rise to concerns. Advice should be sought from the
Ministry of Justicdf there is a proposal tprovide search powers in respect of lowvel
offences. Thesg/pes of powersequire clear justification and careful scoping.

Statutory hw enforcement search powers must be triggered by suspicion that a specific matter
or class of matters has taken place. Genenatltyded law enforcement search powers (which
Fff26 &FAaK agliRely® Be idferpietddinaridwilyéby the courtand should not

be authorised by legislation.

In some cases, the effective exercise of search powers might necessitate the inclusion of a
power to require information to be produced (such as codes to access computers) or questions
to be answered. Howevelhése powers are likely to be used in situations where prosecutions
are likely to follow, and the privilege at general law (and inEliglence Ac2006) against sel
incrimination should be respected. If grounds exist to override that privilege, then the
overriding of the privilegeshould be explicitly stated. If not, then the privilege should be
affirmed.

Searchpowers should also respect other privilegegh as legal professional privilege.
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21.2 Is a warrant required for theexerciseof new search powers?

All searches for law enforcement purposes should be carriathdera warrant unless there
are good reasonghy a warrant should not be required

Thestarting point is that all law enforcement searches should be carriediodéra warrant
issued by an independent judicial officer.

Warrantless search powers can be exercised without independent judicial oversight;
therefore,a compelling reason must ekito create them. Generally, a real risk must exist that
some serious harm or damage will occur or evidence will be lost if officers are required to
obtain a search warrant.

However, consideration must still be given to whether or not any risk can befagatrily
addressed by obtaining a warrant bdelayingnotice to the person or the occupants of a
property that is the subject of the search. In the law enforcement context, compelling reasons
must exist for granting warrantless search powers in respenbnimprisonable offences.

In the regulatory context, it may be appropriate to allow warrantless inspections to take place
without noticeif it is the only effective way to ensutbat certain regulatory standards are
being adhered tof¢r example the inspectiors of restaurants). Regardless of the context, all
search powers must be proportionate to their objectwnd all searches must be carried out
by properly authorised and trained officers.

Warrantless search powerhauld rarely extend to dwellinfouses or marae and only in
circumstances where there is a compelling justification for such a high level of intrusion. Such
powers should rarelpe granted in the regulatory context.

21.3 How should the search powers be frzed?

New search powers for law enforcement purposes should be exercigdpld there are

GNBI a2yl o6fS INRdzyRA (G2 &4dzaAaLISOG¢ GKS NBf SOy
groundsto beli@S ¢ G KI G S @A RSryhéta padtisufart thing rday FeActzgved

during the course of that search.

In the law enforcement context, legislation should set out the thresholds that must be satisfied
before a search power is exercised. The default thresholds below are based on the search
powers of thePolice in ®ction6 of theSearch and Surveillanget2012and should apply to

any new search powers:

1 there F N GNBFaz2yrofS 3INRdzyRa (2 adzalLISOnG¢
occurred (such as a criminal offence); and

1 0§KSNBE | NB a NG ltomd By A StoSidehdamtize found, or a
particular thing might be achieved, during the course of the search (a common
example ighat evidence relating to a criminal offenceay be foungl.

Compelling reasons must exist for relying on different threshold law enforcement context
(such as a suspicion that the persis carrying a dangerous iteon may otherwise pose a
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serious and imminent threat to themselves or other people).

In the regulatory context, suspicion of a breach is not always necessagdiach or inspection
powers to be exercised. Howevéne power must still be justified (faexample a search or
inspection power is required to monitor compliance with legislation). Even so, those powers
must be capable of being exercisadyfor the purpose of monitoring compliance or detecting
breaches of the legislation.

What procedure should apply to the exercise of the search power?

New search powers should apply the rules and procedures set out in Part 4 of the Search and
Surveillance Act 2.

The starting point is that legislation that creates new search powers should contain a specific
statutory provision that applies Part 4 of tisearch and Surveillanéet2012

Part 4 sets out a comprehensive set of rules concerning the conduct imhesaby consent;

the application forandissuing and execution gdearch warrants; the conduct of warrantless
searches; how to treat legally privileged and confidential material; and the application of other
legal privileges. Part 4 also addresses wiagipens to seized material following the end of
proceedings or an investigation, and what immunities apply to those people who issue and
execute orders and search warrants under the Act.

The rules and procedures in Part 4 shohé specifically assessedr ftheir relevance and
applicability to the new search powers. Legal advice should be sought for this assedament.
many cases, Part 4 will need to be applied with modifications to suit the particular
circumstances of the new powers. However, applying thles in Part 4, with or without
modifications, should be preferred over creating new bespoke provisions. Good reasons are
required for not applying or for modifying the procedures in ParTHosereasons might
include the need for a more specialised echnically complex set of rules and procedures
(see for example, theAnimal Welfare Act 1999

Who should exercise search and surveillance powers?

Searchand surveillance powers should be held by a person with the appropriate level of
expertise and accountability.

In general, the more invasive the search or surveillance power is, the more expertise and
accountability the person holding the powshould have At a practical level, the person
exercising the power must have access to the information and means to exercise the power
(such as sufficient facts to determine whethbe prerequisite conditions foexercising the
power have been met) and sufficient pettise (perhaps demonstrated by training,
gualifications and experience) to exercise any discretion.

In relation to accountability, officials must consider whether the person exercising the power
will be subject to sufficient safeguards, appropriate tte nature of the decision and
proportionate to the invasiveness of the pow&afeguards could include or more of the
following
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oversight or supervision of the exercise of the power by a personhigtier levels
of accountability:

requirements to pubtly repot on the exercise of the powers:

being potentially subject to investigation by the Ombudsmen or subject to the
Official Information Act 1982
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COMPIANCE AND ENFORCEMENT

Chapter22 Ways to achieve compliance and enforce legislation

Campliancewith legislationis often addressedy setting out offencesdr breaches (hat is, criminal
liability). However,a rangeof optionsexistthat help regulatebehavour andaddress norcompliance
in different ways. Theoptions include educabh initiatives, warnings, sefegulaton, relying on or
modifying existing cvil remedies,pecuniary penalties, mfringement offences, management bans,
enforceable undertakings, and other civil orders.

Creatinga fully developed compliance model thateffectivein dealingwith the many forms of non
compliance often requirea combination of options. The combination of options shofddn an
effective systemand each option should be proportionate to the form of roommpliance it is
intended to addressOfficials shouldalso consider who will monitor compliance with, and enforce,
the legislation. In many circumstancdise role of acleving compliance and enforcement is given to
an expert regulator. A regulator can takenyforms.

This chapter, when read withhapters 2 - 26, will help identify which of the most common regulatory
options for achieving compliance are available and in which circumstances thdyenagpropriately
used.Chapter 2(rovides advice on the options for the form of thegtdator.

Legal advisers and the Ministry of Justice should be consulted early in the development process if
there is an intention to amend or create a new civil remedy or order, criminal offence, infringement
offence or pecuniary penalty.

Guidelines

22.1 Howwill the legidation be enfaced?

The Governmentshould not generally become involved in enforcing rules or otherwise
regulating in an area where the rules can be reliably enforced by those who are subject to
them.

Every Act has an administering dejpaent or ministry; however, consideration must be given
to what role theGovernmentwill have in enforcing the legislation and whether regulation of
the issues and conduct can be left to the individuals or groups concerned.

TheGovernmenQa NE f Slepéndiigfon what thdctsets out to do. A Actmay grant

legal rights or make use of existing rights that are left to the parties to a dispute to resolve (by
the couts or otherwise)geeChapter 23. At the other end of the spectrum is the criminal law,
where the full weight of thegovernmenQa LI2gSNAR | NB oOoNRdAKGIG G2
through the investigation and prosecution of crime and the adminigirabf sentencessge

Chapter 24.

Legislationoften provides for registration and discipline of professions, but fBevernment
has little or no ongoing involvement in administering thetAtttat is left to registration bodies
and the profession concerned.
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In generalthe Governmentshould have little involvement in areas where the reliance on
private enforcement of legal rights and obligations is sufficient to address harm caused-by non
compliance ad provide sufficient deterrents (for examplethere the legislation mdifies
common law rights within the existing framework, such as a sale of goods between commercial
traders).

However, in many contextshe private enforcement of legal rights and obligations will be
insufficient For example,lte damages from a civil asti may be an insufficient deterrent.

This may be because loss is hot an adequate measure of the harm caused by the conduct (eg,
because the harm done is diffused) or because civil suits are not a realistic likelihood (eg,
because of the costs of bring paite actions or insufficient private benefit in doing so), or both.

If the law will not reliably be enforced, then this can cause the regime to fail, which is worse
than having no regulation at all.

In addition, if the context is complex, a wider range ompliance methods and more
proactive approach may be needed. For example, a regime may involve education, guidance,
licensing authorisation,or approval functions. In this case, consideration should be given to
the regulatory options needed for complianard also to the role of a regulatowhichcould

be the administering department or a specific entity (ofee@€rown entity seeChapter 20.

If governmentenforcement is required, what are the most appropriaregulatory tools?

Regulatory options should be effective and efficiamtkable in the circumstances that they
are required to operate in, and appropriate in light of the nature of the conduct and potential
harm they are intended to address.

All regulatey options included in legislation must be consistent with the purpose of that
legislation. SomeActsare intended to prevent, deteror punish certain behaviour. Other
statutes are intended to protect the public or compensate those who have sufferedihoss.
some cases, legislation még designedo provide a mechanism by which individuals can
resolve their own disputes by granting civil rights of action or by providing for a scheme of self
regulation. In other cases, the legislation will be empowerisigcly as authorising local
governmentto operate, and utilities to enter and acquire rights over private land).

If it is decided that th&sovernmentneeds to monitor and enforce the legislation, the choice
between enforcement options (for example criminaW infringement offences, pecuniary
penalties, injunctions, or management bans) must be based on a robust and transparent
assessment of how appropriate the option is in relation to the purpose of the legislation and
the particular circumstances and regudey system in which it will operateThe relevant
factors include

T The harm caused and theature of the conduct involved The option must be
appropriate in light of the conduct it relates to. For example, it will generally be
inappropriate to use the crimal law to address matters relating to a simple
breach of a commercial contract or a failure to pay a private debt. By contrast,
conduct that involves deliberate and significant physical harm to a person should
generally be subject to the criminal law.
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1 Erforcement objectiva Will the option achieve the desired enforcement
objective? For exampléf deterrence is the primary objective, issuing a $1,000
infringement notice to a large corporation may have little deterrent efféfahe
objective is to comperse someone for loss or damage, criminal remedies will
generally not be sufficient.

1 Practical considerations|Is the option workable having regard to the
circumstances in which it is intended to operate? For example, it would be
impractical and not provideffective deterrence to require local authorities to
pursue every instance of illegal parking through a criminal prosecution or a civil
RSold NBO2@SNE LINRPOSaaSaod LGQa AYLRNII Y
regulated group, what are the rangef reasons for nostompliance and the
incentives affecting behaviour, and design enforcement options accordingly.

1 Fairness considerationisWhat are the charaetristics of the regulated groap
how homogenous are they? What is their ability to challenge unfair decisions?
These considerations affect both what enforcement tools, or combination of tools,
are likely to be appropriate (as well as effective) and the natutbeprocedures
and protectonsthat are needed to ensure appropriate safeguarding of rights and
interests (for example, the need for lowost internal review processessee

Chapter 28.

22.3 If aregulator is required, what roles should it have?

The rde, functionsand powers of a regulator should be linkedhe purpose of the regime
in which it operates.

Regulatorsare usually requiredo play different rolesn complex regulatory regimes that use
a number of regulatory options and require many asto

Legislation establishing the role of a regulator should sefiotS NJB Fudefiohs ppWeEs a
and, sometimes objectivesand how it is expected to perform them. These provisions should
expressly link the roles of the regulator to the purpose &f tbgime it operates within.

If multiple regulators operate within a regime, the legislation needs to be designed with the
relationship between the regulators in mind. This includes considering what might be required
in legislation to ensuréhat the relaionship operates effectively anh determinewhat can

be left to nonlegislative mechanisms or administrative@peration.

A regulator may need a range of powers and tools to fulfil its role within the regime it operates
within. Consideration should lggven to the followingnattersand to the extent to which the
legislation needs to provide for them:

1 Monitoringt Aregulator needs to understand the system that it operates within.
This may mean it needs the ability to gather information, monitor trends and
advise on changes thatight be required.SeeChapter 21on issuegelating to
monitoring regimes.
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Compliance andenforcementt A regulator should have available to, iand
effectively deploy a range of tools for achieving coifigmce in a range of
situations. See the rest of the guidance in this chapter about designing
enforcement systems, andhapters 2%o 26 for guidance on specific enforcement
options.

Guidanca A regulator may need to issue guidance to those regulated by the
regime. Although this can often be done without a legislative basis, there may be
NBIaz2ya (2 YFI1S Ad OfSINIeé LINI 2F (KS
guidance should be appropteato achieve the policy objective (for example,
consideration should be giventehether it is legislative or administrative, and the
consequences of reliance on, or failing to comply with, guidance).

Licensig, authorisations, or approval It may be appopriate for a regime to
include an abilitydr the regulator to grant licer&s, authorisatios, or approvals.
See Chapter 18 for guidance a statutory powers and decisiomaking.
Consideration should also be given to the preadti operational, and resourcing
requirements of administering a licensing or approval scheme.

Transpar@cyt Aregulator should carry out its role traparently (for examplehy
publishing its compliance strategy) and with regard to the costs as welhagitse
of regulatory action.

Accountabilityt There should be mechanisms to hold a regulator to account. A
well-designed regulatory system will ensutteat a regulator has the tools and
powers it requires to fulfil its role and is accountable without digmmionately
restricting the regulator in legislation. Consideration should be given to whether
non-legislative or existing accountability mechanistitg €xample those in the
Crown Entities Act 2004an be relied on.
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Chapter23 Creating new, or relying on existing, civil remedies

A number of civil remedies (smetimes calleddprivate law remediest) existin the common law and
some are supplemented by legislaton. Most forms of civil remedy concern private disputes
betweenindividuals,bodies corporate and, in some cases, the Governmentover contracts, debt, or
wrongs suchasnegligenceln private civil actions, the Governmentmay sueandbe suedasif it were
a private individualunlesslegislaton hasa sgecific provision to the contrary.

The primary purposesof civil actions are to repair the harm done by one party to another and to
prevent the harmfrom happeningagain. Different mechansms (referred to as cremediest) are
availableto the parties. These include:

1 the payment of damagesfrom one party to another;
9 court-orderedrequirementsto perform contractualor legalobligations; and

9 avariety of other orders that prevent or regtrict the conduct of a party (or, in rare
cases, athird paty) to the proceedings.

In many cases private disputes are settled through the use of alternative dispue resolution (ADR)
and itis unnecessaro involve the courts.

Civil remedies are determinedin the courts, applying the rules of civil procedure. Matters are
decidedon the civil standard of prooft the dbalance of probabilitiest meaning thatit is more likely
than not that a particular thing occurredor exists. The civil standardof proof is a lessstringenttest
than the criminal sandardof dbeyond reasonabledoubte.

Guidelires

23.1

232

Should exising civil remedies be reliedn?

Existing civil remedies should be reliedibthey are adequate and appropriate for the
purposes of enforcement.

Existig civil remedies should be uséidthey can apply to the circumstances of the new
legislation and are efficient and effective mechanisms for the purposes of enforcement. If
there is uncertainty as to whether an existing civil remedy will apply, or ihgégssary to
modify it in some way to better suit the purposes of the legislation (such as making a new or
different kind of remedy available), this must be made explicit in the legislation. Legal advisers
will be able to identify existing civil actionschwhether they are adequate.

Should a new civil remedy be created?

New civil remedies should be creataty ifthere is a clear need, it is necessary to achieve
the purpose of the legislation, and no existing civil remedy is appropriate.

New civil remedies should not generally be created unless there is a clear need. This need may
arise due to a gap in the current range of remediebarausehere are difficulties in
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modifying existing remedies. In other casasnew process or institutiomay be a more
effective and efficient way of addressing an issue.

Broad consultation should take place before creating a new civil action, in particular with
agencies that administer similar legislation. Taistry of Justicethe Crown Law Offigeand
the Parliamentary Counsel Offichould also be consulted.
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Chapter24 Creating criminal offences

One purpose of the law iby creating offences, to punish, det@and publicly denounce conduct that
society considerso be blameworthy and harmful. Criminal offences carrying conviction can have a
serious impact on individugland new criminal offences can have a significasbtgce impact on the
criminal justice system. They should be included in legislatity ifthey are necessary to achieve a
significant policy objective (which is likely to be the avoidance of harm to society generally or to
particular classes of people).

Offences are one of a variety of alternative mechanisms for achieving compliance with legislation and
should not be seen as the default response to breaches of legislation. Before settling on enforcement
by criminal offence, officials must conduct an & as to whether the policy objective can be
achieved effectively:

1 without state intervention, for example, where it can be achieved byrsgjfilation
by the applicable industry, or through civil claims or civil complaints investigation
processes;

1 by nan-criminal state measuresuch as education campaigns, informal warnjmgs
other methods of persuasiqisuch as codes of practice or national standaadls;

1 Dby other forms of3ate enforcement, such as civil remedi@acluding pecuniary
penaltiesor taking action under a licensing regime

Chapters22, 23, 25, and 26 provide more detailed guidance on alternatives.

In addition to detemining that a criminal offence is necessamynumber ofother matters should be
thoroughly assesad before a criminal offence is included in legislation

1 Whatconductshould beprohibited? (the dphysicalelementg, or actus reus

1 Whenshouldthe person be held responsibé? What is the requiredculpabilty? (the
omental eement€ .0

1 What ddences|f any,should beavailade?
1 On whom should the burden of proof lie?
1 Whoshould bepunished(for example, a individual or a&ompary)?
1 What maximum penalty shoulgpply?
Legaladvisers shouldbe consuted early in the policy development processif new criminal offences

are proposedThe Ministry of Justiceshould alsobe consuted whenever a new criminal offence is
created or an existing criminal offenceis altered insome way (including anincrease irthe penalty).
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If an offence is the preferred approach, thought needs to be given to the type of offence. Offences
generally fall into one of three categoriés:

i Offencesrequiring mens rea Mens rea(the mental element)s an ingredient of the
offence and the prosecution is required to prove it (along with the physical element
the actus reuspf the offence)® It requires the prosecution to prove that not only did
a defendnt engage in a prohibited act, but that the defendant did so with the
ALISOATASR AyidSyidy GKS RSTSyRIyGdQa adldsS 2
Offences requiring mens reare still the most common offences, and the mental
element is particwdrly important for serious offences.

1 Offences of strict liability The prosecution is not required to prove mens rea, but the
defendant can escape liability if he or she can show the existence of a defence or an
absence of fault. Strict liability offenceseaused to enforce requirements of
regulatory regimessuch as regulating an occupation or commercial activity.

1 Offences of absolute liability Liability is established once the prosecution proves the
act beyond reasonable doubt because the optiompaiving a defence or absence of
fault is not open to the defendant. These offences are almost never used: it is rarely
justifiable to create an offence for which there is no defentle starting point is
always to consider what defences should be opethtodefendant.

Guidelines

24.1  Shoud the conduct be subject to the criminal law?
Compdling reasas must existto justify applying the criminal law to conduct.
The authors oPrinciples of Criminal Lawake the following poin?

wX8 S@Sy (i tdedzab&canbe ik iYfavour of criminalising an activity, for example
because it is harmful to others, it does not follow that criminal legislation is the best response.
Other forms of intervention need to be considered; sometimes, it may be bedoregislate at

all. The criminal law is a powerful, expensive, and invasive tool. It should not be used lightly.

Imposing criminbsanctions is a serious mattiat has significant consequences. For example,
making an action subje¢d the criminal lawmay authorig the Police or other enforcement
agencies to search and arrest an individual and to search and seize their property for the
purpose of investigating or preventing the commission of a crime. Depenaliinghe
seriousnessof the migonduct,a person subject to acriminalconviction may experierce aloss

of liberty (impreonment or home detention), a loss of property (configation, fines or
reparation), or both.A person whois convicted acquiesthe stigma ofa ciiminal conviction,

48 Simon France (edydams on Crimil Lawt Offences and Defencésnline looseleaf ed, Thomson Reuters)

at CA 20.12.

4 Mensrea is the latin phrase used in the criminal law to refer to the element of an offence that encapsulates
the fault or moral blameworthiness of the defendant, typically that the defendant intended to do the
prohibited act or had knowledge of it.

50 AP Simestr, WJ BrookbankBrinciples of Criminal Lai#" ed, Thomson Reuters, 2012) at 21.7.2.
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which mayaffectfuture emgoyment or overseatravel.

Because of thpossibleconsequenes, criminabffences shold be created witlcare, and with
convttions being possible dnif imposedby a cout where the offence is proved byhe
prosecution tothe standard2 Fheyand reasonabléoubté following afair process (including
the minimum standards of criminal procedure set out in thew Zealand Bill of Rights Act
1990.

The following fadors, not all of which must be present, may be relevant in determining
whetherconductshould becriminalsed:

1 the conduct involves physical or emotional ham;

il the conduct involves serious harm to the environment, threats to law and
order, fraud,bribery or corruption, or substantial damage to property rights or
the emnomy;

1 the conduct, if continued unchecled, would causesignificantharmto individual
or publicinteregts suchthat public opinion would suppat the use of the criminal
law;

1 the conduct is morally blameworthiaving regard to the required intent and the

harm that may resultor

| the harm to public or private intereds that would result fom the conduct is
foreseeable and awidable by the offender (for example it involves an element
of intent, premeditation, dishonesty, or recklessiessin the knowledgethat the
harms albve mayeventuate).

It isundesirableo further criminaliseconductthat isalready addressedby the criminal or civil
law unless doing so would servegaal that is not currently served by the law.

24.2  What conduct is to be prohibited?
Legislation must precisely define the prohibited conduct.

Criminal law marks the legal boundary of individual libe@iffences must be defined clearly
so that people knav what is and what is not prohibitedherefore, i isnecessay to consider
exatly what conduct(called the actus reug is prohibited by a criminal offencé' The
description of the conduct should be precise and rationally connected with the harm
targeted by the policy objective.

An impredse statement of the prohibited conduct mayeadto inconsigent enforement of
the law, uncertain applicabn of the law, unintended changes in taviour, or failure to
preclude conduct that it was intended to prohibit.

Generabprovisions(such ast ¥erybreach of thisAct is an ofenceé ére not accetable asthey

51 Actus reus is the latin phrase used in the criminal law to refer generally to the conduct that is prohibited by
an offence (and which may encompass behaviour, consecgs, or circumstances).
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24.3

may capture aangeof conductthat is too wide anahot intendedto be sibjectto the criminal
law.

Any proposal to apply the criminal law to conduct occurring outside New Zealand
(extraterritorial conduc) should be discussed with the Ministry of Justice early in the policy
development procesbecausehis isrelatively unusual and subject to unique considerations.

When should the person be held responsible?

Legslation should state the mental element (mens rea)required for an offence to be
committed.

It important to consider why, and in what circumstances, a person who has committed the
physical act should be considered culpable and deserving of punishment for having committed
that act. As a general rule, a person should be liable for a criminal eftentgif he or she is

at fault for the prohibited conduct. This concept of moral responsibility for the conduct is
reflected in the mental element of the offence (the mens rea). Thamtal elementcanbe
framed in many different ways for example, the defendant dintentionallyé¢ &reckles$& gor
oknowingly¢ performed the prohibited condua). Each of these formulations has subtle
differences as explained in judicial decisions.

A criminal offence should include a mental element unless there are compadlicy reasons

to relieve the prosecution from the burden of proving a mental element and require the
defendant to prove some essential element to avoid liability. In such a case, an offence may
be framed as a strict liability offence, meaning the prosicutust prove only the physical
element of the offence.

Policy reasons for strict liability offences may eiighe regulatory context if:

1 the offence involves the protection of the public, or a group such as
employees, from those who wluntarily undertake risk-creating activities;

1 there is aneed to provide an incentive formpeople who undertake those
activities to adopt appropriate precauions to prevent breches; or

1 the defendant is lest pacedto egablish alsence of fault becauseof matters
primarily withintheir knowledge.

In those cases, officials should be able to provide reasons why strict liability offences are
justified in the particular regulatory context. They should also consider what defences would
be appropriate.

If legislationis silent as tathe mental elementor the defences available, the courts will
generally infer a mental element, but that can create uncertainty. This is undesirable because
a person is entitled to knoweforeengaging in conduct whether it is prohibitedd if so, in

what circumstances.
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24.4

24.5

24.6

What defences, ifiny, should beavailable?
Legslation should idetify any gpedfic defences trat are available.

It is important to consider whether any factors that exonerate the defendant from criminal
liability should be specified in legislation. Certain general defences, such -aefgite, will
exist without needing to be specified or crasgerenced.

However, particularly when strict liability offences are justifieds itecessary to specify any
defenceghat a defendant is entitled to raise in the relevant statutory context that, if accepted,
wouldresult in acquittal.

On whom should the burden of proof lie?

The burden of proving both the actus reus and the mens rea should remain on the
prosecution.

The default position is that the prosecution must prove beyond reasonable doubt both the
existence of the prohibited conduct (actus reus) and the requisite mental element (mens rea).
This is described adegal burderof proof. There is no obligation dhe defendant to negate
those elements of the offence.

If the legislation specifies a justification or excuse (for example, lawful authority or reasonable
excuse) for certain conduct, but does not require the defendant to prove its existence, the
defendantmust raise credible evidence to bring the matter into issue before the court. This is
described as amvidential burden it is not a burden of proof. If the defence satisfies the
evidential burden, the prosecution must then disprove the existence of tliende beyond
reasonable doubt (the legal burden).

There may sometimes be good policy reasons for placing a legal burden of proof on the
defendant. An example is where a strict liability offemegustified (as described 4.3). In

that case, the prosecution must prove only the physical element of the offence and, to avoid
liability, the defendant must prove the existence of a statutoryetiee or total absence of

fault on the lesser standard of the balance of probabilitidewever, shifting the burden in

this way will constitute a limitation on the presumption of innocermeesection 25(c) of the

New Zealand Bill of Rights Act 1990) so there must be compelling justification for departing
from the default position andconsiderationmust be given to what defences should be
available to the defendant.

Legislation must be very clear if it is intended to place a legal burden of proof on the defendant.
If the legislation is not clear, the court may interpret the provisismpkacing only an evidential
burden on the defendant.

Who should be punished?

Legslation mustidentify who will be liable to crimiral conviction and in what circumstances
they willbe liable.

Legislation should be very cleabout which people are potentially liable fothe criminal
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24.7

offencer that is whetherd I y & LIS poerftigflg liableor only a particular subset of
people

Criminal liabilty may be mposed on an individual or a body corporate. The meaning of
G LIS NA& 2 vy 8, bydeja@tfadziRoBration sole, a body corporate, and an unincorporated
body, unless specific case law or legislation states differ@atly

In relation to corporate liability, unless the legislation specifies otherwise, the general rule is
that a director or nember of a corporation (for example, a shareholder of a company) is not
vicariously liable for the acts of the corporation (but could be liable as a secondary party if he
or she knew of the offending and encouraged or assistetidjvever, a corporation ay be
vicariously liable for the acts of its employees or agents. A corporation can also be directly
liableif the acts of an employee or agent can be attributed to it.

What is maximum penaltythat will apply?
Legdslation must state the maximumfine and/ or term of imprisonmant.

Oncelegislaton comesinto force, the decisbn asto preciselywhat penaty will be imposed
in a particular caseaests solely with the courts. When imposinga sentence, the courts have
regardto the maximum penaltyavailable,the particularfacts of the case,andthe guidance
and principles sabut inthe Senencing Ac2002. Thecourtsalsohave regard to any additional
sertencing guidanceprovided by thelegislaton and higheicourts.

Themaxmum penaty should not be disproportionately severe, but should reflect the worst
caseof possibleoffending. Legisition that sets minimum penaltiesis undesirabé becauseit
limits the codzNJi & Qto impokefa Aetitéme appropriate to the particularcase. It may also
be seen asontrary to the principleof the separation of power anplidicialindependence.

Themaximum penaltyaffectsthe procedurethat the courts adog, including whethethe High
QGourt can hearthe case andwhether the defendanthasthe rightto elect trial by jury. Section

6 of the Criminal Procedure Act 2011 providesmore detail asto how the maxmum penalty
will affect the pocedurethat isadopted.

If offending isin acommercial context, it may be appropriate to provide for a variable fine
suchasa finelinked to the commercial benefit derived from the offendirfiyoposals for

such penaltieshould be discussedwith the Ministry of Justiceand the Ministry of Business,
Innovation andEmployment (MBIE) at an early stge. Since those types of fineman result in

very large, indeterminate penalties being imposed in a criminal context, there should be
compelling justification for a commercial gain penalty.

Rekrences to precedents and similar offences must be madewith care. Subtle difference
may exist as to the elements of the offence, such as the requirental element justifying a
higher penalty in one context but not another.This can be the case even if the same general
subject is covered by both the existing offence and the propadthce, or the han to be
addressed is similar. Howeygrenalties for some offences may be unduly low simply because

52 |nterpretation Act 1999section 29.
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of the age of theAct

Basing proposed offences on overseas legislation can be particularly problematic. The whole
statutory context, ommon law (particular legal terms may be interpreted differently in
different countries), and sentencing framework et be considered before taking an
offence fromanother jurisdictiorand proposing it for inclusion in New Zealand law.
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Chapter25 Qreating infringement offences

Infringement offences are a subset of criminal offencesthat do not resut in criminal convictions.
Theyusually involve low-level infringement fees (less than $1,000) and are often imposed by the
isaling of aninfringement notice (suchasthe Police isaling a fine for an unwarranted motor vehicle

or isaling a speed camera fine). Thepurpose of infringement offencesis to deter conduct that is of
relatively low seriousnessand that does not justify the full imposition of the criminal law.
Infringement offencesprevent the courts from being overburdened with a high volume of relatively
straightforward and lowevel offencesWithout them, the law may otherwise not be enforced
because it is unlikely a prosecution would be in the public interédwt ciminal courts will generally
become involved onlyif the infringement fee is not paid or if the recipient of the infringement notice
challengesit.

New Zealand law contains a humber of infringement provisions that impose penalties in excessof
$1,000. These provisions are exceptions to the general principles in this chapter and should not
operate as pecedentsfor new infringement offenceregmes.

Guidelines

25.1 Isit appropriate todealwith the prohibited conductas aninfringement offence?

Infringementoffences sbuld be reseved forthe prohibition of conduct that is @bncern to
the ommmunity, but whichdoesnot justify the imposition of a criminal conviction, sgnificant
fine, or imprisonment.

TheMinistry of Justicehas producedguidelines, approved by Cabing, on the development of
infringement scremes, wheh departmentsshould achereto.>

Infringament penaltiesmay be appropriate if:
1 the conduct represents a minor contravention of the law;

1 large numbers of strict or absolute liability offences are committed in high
volumeson aregular basis;

1 the conductinvolvesstraightforward issuesof fact that canbe easilyidentified by
an enbrcementofficer;

1 a fixed penalty can achieve a proportionate deterrent effect because
contraventions of the particulgprohibition are reasonably uniform in natu(é
individual culpability can vary widely, the conduct is unlikely to be suitable to be
dealt with by infringement offenggor

1 identifying actualoffendersis not practiable (for instane, in relation to parking,
speed cameras or toll road offences), but liability may be attributed to the
person who has prima facie responsibility for the item used indffending(such

53 Ministry of Justicéolicy framework for new infringement schemes.
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25.2

asthe owner of the vehiclethat is bund speedingor illegallyparked).>*

Infringament penaliesare generaly not appropriate for mens reaffences caseghat involve
complex factualsituations, orconductthat may warrant more serious consequencgsr
example more thana $1,000 fee or a normonetary penalty)

Any aspect of an offendbat provides an incentive to a person issued with an infringement
notice to challenge the matter in couffof examplea high fee othe potential toprove some
matter to escape liability) defeathe purpose of the infringement regime to keep minor
infringements of the criminal law out of court and therefore should be avoided.

It is generally undesirable to have identical conduct specified to be both an infringement
offence and a separate criminal offence. Wherever possible, some differentiation a® m
rea or the specific type of conduct should exist between infringement offences and other
offences in the same legislation. If a ldevel fixed fee is considered insufficient to punish or
deter the prohibited conduct, the conduct is likely be too seious to be dealt with as an
infringement offence.

Is there authority for the infringement regime?
Infringement offencesmustbe in orauthorised by an Act.

An infringement offence must either be specified in the Act or be clearly authorised Bygthe
Secondanjegiation may address saome matters, but the Actmust @mntain an appopriate
empowering provision (seeChaper 14).

At a minimum, the Act must;

1 establish the infringement offence scheme;

1 establish the maximurpenalty provisions;

1 establish who can issue infringement notices; and

1 identify the entitlements to revenue that prosecuting agencies receive from

infringement fees.

The Act must specify whether the fee will be paid to the enforcement body tiret@€rown
Bank AccountGenerally, infringement fees collected by cenggavernmentagencés should
be paid to the Crown @k Account, but territorial and local authorities may be entitled to
retain all or some of the revenué.the fee is to be split, that must rovided for in the Act.
Treasury advice should be sought on these matters.

It is standard practice for the Act to authorise details of the specific infringement regime to be
provided for in secondary legislation, including:

54 This is subject to thperson issued with the infringement notice being able to raise his or her lack of
involvement in the offending with the issuer and to challenge it in court.

119



25.3

1 the specific acbr omission onstituting an infringement offence;
1 the specific penalty levels for each infringement offence; and
1 the form of the infringement notice and reminder notice to be issued.

In general, infringement fees should not exceed $1,@Mough, in cases with sigitént
financial incentives for ncnompliance, a higher fee may be justified to achieve the deterrent
effect. If fees are to be set [gecondanyjegislation, the empowering provision showddecify

the upper limit for thefees. Fees of more than $1,000 sita be stated in the Act. In some
cases, the Act will need to specify a maximum fine for an infringement offence, as well as an
infringement fee. This should be discussed with the Ministry of Jutideingement offences

are proposed.

Wheat procedures gply to new infringement penalties?

Secton 21 of the Summary Proceedngs Act 1957 should apply to all new infringement
offences.

Secton 21 of the Summary Proceedings Act 1957 sets out a generic process by which a
person may chdlengean infringement notice. It also providesa process by which an agency
may issue eminder notices, enter into instament arrangements, and, if necessary, bring a
person before the court and have an unpaidinfringementpenaty converted to a fine plus
the associated court costs.

New infringement pendties should use this existing ystem to ensureconsigencywith the
infringement regime systems andto reduce complexity in the dw. Gbgent reasons are
requiredto justify any departure fom the Summary Proceedings At procedure.

Forsection 21 of theSummary Proceedings Act 19&7apply, legislaton shouldcontain an
express provision to the effect that the new offence is an nfringement offence for the
purposesof section21 of the Summary Proceedings At 1957. Ideally, the infringement regime
should also be included in the list of regimesdat®on?2 of the Summary Proceedings Act 1957

dzy RENJ (KS RSFAYAGAZY 2F GAYFNAYISYSYyd y2dAr08¢
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Chapter26 Pecuniary penalties

Pecuniary penalties are naxriminal monetary penalties imposed by a court in civil proceedingis
apply i KS OA @A f A0FYyRINR 2F LINRB2F o60adKS olFflyosS 2
enforcement tools available to those designing legislation.

Although pecuniary penalties are not criminal sanctions, they can have serious reputational and
financialeffects on a person or entity. Pecuniary penalties are civil remedies imposed by the, courts
so it cannot be assumed that the protections of the criminal law will apgtelack of automatic
protection needs to béhought throughand, if necessary, speiciélly provided for in the empowering
legislation.

This chapter will help to identify the issues that should be considered when designing a pecuniary
penalty regime. In addition, other chapters of these Guidelines provide guidance on other aspects of
a pecuniary penalty regime:

1 Chapter 22 in relation to selecting the appropriate regulatory tool for enforcement;
1 Chapter 24 particularly, in relation to setting the maximum penalty;

T Chapter 11 in relation to determining whether the Crown should be subject to the
pecuniary penaltyseethe section on making the Crown subject to criminal liability,
which may be relevant by analogy); and

T Chapter27t in relation to the elevant limitation period for @ecuniary penalty.

Legal advisers and the Ministry of Justice should be consulted early in the policy development process
if new pecuniary penalties are proposed or an existing provision is to be altesedne way (including
an increase in the penalty).

In 2014, the Law Commission published a report on pecuniary penalties that thoroughly canvassed
issues in the design of pecuniary penalfieghat report discussed whether pecuniary penalty
provisions shold include a privilege against compelled sotposure to the pecuniary penalty. That

issue is not covered in this chapter because, at the time of writingGthernmenQ a L2 f A 0& & 2 NJ
determine its position on that issue remains ongoing. Instead, isateis coveredn supplementary

material.

Guidelines

26.1 Should the conduct be subject to a pecuniary penalty?
Pecuniary penalties are not appropriate to address truly criminal conduct.

Pecuniary penalties may be an appropriate alternative to crimiffahoes when a monetary
penalty would deter breaches of a regulatory regime and the nature of the offending conduct
does not warrant the denunciatory and stigmatising effects of a criminal conviction or
imprisonment. To date, pecuniary penalties have uguaten imposed as part of regulatory

55 Law CommissioRecuniary Penalties: Guidance for Legislative D€2ifi4) NZLC R133.
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regimes targeting commercial behaviour in a particular industry. They may be an alternative
to a strict liability criminal offencen cases whereivil enforcement is more appropriate than
criminal enforcement.

PecunidNB LISy f GASAa FNB y20 FLILINRBLINARFGS FT2NJ 6KS
ONRYAYIlIfé3Y &adzOK Fa @A2tSyO0Ss SY20A2yIlt KINYX
environment, or the administration of law and justice. Officials shoultsicter whether the

contravention should include an element of fault or moral blameworthiness. To date, most
pecuniary penalty provisions do not contain a mens rea elerffeiit.fault or moral
blameworthiness is an element of the conduct, it may be more eppate for the

contravention to be addressed by a criminal offence, rather than in civil proceedings.

Pecuniary penalties may also be inappropriéthere is an imbalance of power between the
enforcement agency and defendants, which would require treeedural protections of the
criminal law.

There must be an adequately resourced enforcement body or agent to implement pecuniary
penalties.Usually, thids a statutory body with investigatory and prosecutorial responsibility
for the particular regime, biua department or ministry (or its ldef executive) may also be
appropriate.

Finally, pecuniary penalties are enforced as civil debts. The same tools for enforcement of
criminal fines (such as the seizure of prag&nd compulsory deductions froimcomeor bank
accounts) are available for pecuniary penaltiest enforcement must be initiated by the
enforcement bodyOfficials should think about the practicalities of enforcing civil debts as part
of determining whether pecuniary penalties are the appropriate enforcement mechanism.

26.2 Who should impose pecuniary penalties?
Pecuniary penalties should be imposed bparic

Generally, decisions about liability for pecuniary penalties and the amount of the penalty
should be made by a court, and not the enforcement agency. Judicial imposition of the penalty
provides open and transparent consideration of liability and aggravating or mitigating
circumstances, and the avoidance of allegations of a conflict of interest by the enforcement
agency if the enforcement agency oth the complainant and the judge).

In very limited circumstances, penalties could be imposed bindependent norAudicial
body. Current examples are the qugsadicial Rulings Panels established under &ws Act
1992 and the Electricity Industry Act 2010This model may be appropriaié specialist
knowledge is absolutely essential to thectidon on liability and penaltgr if there is a
particular need fora fast and efficient enforcement system. Such models should have a
process for appeal and revie®onsideration should also be given to requiring the chair or

%6 An excepibn is £ction33M(c)of the Takeovers Act 1993 g KA OK Ay Of dzZRS& | NXBIj dzA NBY Sy
knew or ought to have known of the conduct that constituted the corfat (i A 2 y ¢ ®

57The Law Commission discussed the inclusion of mens rea in pecuniary penalty proSisshasv

CommissiorPecuniary Penalties: Guidance for Legislatigsi@(2014) NZLC R133, Chapter 11.
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other members of the body to have legal expertise.
26.3 What limitation period should apply to peuniary penalties?

The limitation periods in the Limitation Act 2010 should apply to pecuniary penalties unless
there are good reasons for different periods.

If a pecuniary penalty statute does not deal specifically with limitation periods, the normal
rules for civil proceedings in themitation Act 201@pply. Oficials should consider whether
there are good reasons to deviate from that default position, for exanifpliee penalties are
being retrofitted into a regime with its own limitation provisions. There may also be a concern
that the longstop extension irthe Limitation Ac2010, which allows periods to be extended

if the damage is not discoverable, will extend the period of potential liability for 15 years from
the date of the actions.

An analysis of limitation periods should take into account the follgvi@ttors:

1 the time period within which breaches of the regulatory regime ought to be
discoverable;

1 the time period within which enforcement agencies ought to be able to make
decisions to bring proceedings;

| fairness to potential defendanta relationto knowing whether or not proceedings
will be commencedit(is possible thathe larger the potential pecuniary penalty,
the greater the need for certaintygnd

1 the public or market expectations of prompt prosecutorial action.
26.4 What defences should bspecified?
The legislation should describe any defences that are available.
Officials should consider what circumstances may provide a defence. Examples include:

1 the contravention was necessary (for example, to save or protect life or health, or
prevent seious damage to property);

1 0KS O2Yy iGN @Sy A2y ¢ aandcSuldAofrBasdndbly hatdS N&E 2 y Q
been foreseen, and the person could not reasonably have taken steps to prevent

it occurring;
1 the person did not know, and could not reasonably havewn, of the
contravention;
1  GKS O2ydN}@SydArzy sla | YAAGF]1S 2N 200dN
1 the contravention was due to reasonable reliance on informratsupplied by

another person; and
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26.5

26.6

1 the contravention was due to the default of another pans which was beyond
GKS TFANRUG LISNE2YQa O2yGNREtX |YyR GKIFG
contravention.

On whom should the burden of proof fall?

The burden of proving all the elements of a contravention that results in a pecuniary penalty
should be on the enforcement agency bringing proceedings.

Generally, the party initiating proceedings, usually the enforcement agency in the case of
pecuniary penalties, should have the legal burden to prove the elements of thebeaseise
that party seks the penalty from the court.

Sometimes, there may be good reasons for placing a burden of proof on a defendant in relation
to a defenceThesemight includecaseswhere the party initiating proceedings would face
serious difficulty in proving the matteor would incur significant expense to do so, but the
matter is likely to be within the particular knowledge of the defendant or can be proved by the
defendant cheaply and easily.

The Ministry of Justice should be consulted as to whether a burden of prothie defendant
is appropriate and, if so, whether it should be a legal burden to prove the matter or an
evidential burden to raise credible evidence to make the matter relevant.

How should the court determine the penalty to be imposed?

Legislationshould provide guidance to the court about how to determine the amount of the
penalty.

Legislation should state the maximum penalty that could be imposed by the court. That
maximum penalty should reflect the worst class of case in each particular catddory.
assistance for determining the maximum penalty can be found, by analogy with criminal
offences, inChapter 24

Actsshould also provide guidance to the court about how to determine the amourat of
penalty in specific caseélthoughthe list of factors to consider should be tailored to the
circumstances of the regime, the following factors should be considered:

1 the nature and extent of the breach;

1 any loss or damage caused by the breach;

1 anyfinancial gain made, or loss avoided, from the breach;
T the level of calculation involved in the breach; and

1 the circumstances in which the breach took place.

124

TA



26.7

26.8

Is there a risk of double jeopardy that should be addressed in the statute?
Legislation shold specifically protect against the risk of double jeopardy.

The criminal law has long provided protection agapsbple being punished twice for the
same conductgection 26(2) of thélew Zealand Bill of Rights Act 1988ction 10(4) of the
Crimes Act 1961 There are two aspects to the double jeopardy Tuéeprohibition on being
subjected to more than one penalty for the same conduactd a prohibitionon requiring a
person to defend themselves against simultaneous or multiple penalty actions for the same
conduct.

Althoughthose rules applynly to criminal proceedingsthe underlying rationaleof the rules
usually appliesqually to pecuniary penalties. Therefore, on the basis of fairness, similar
prohibitions should be specifically included in legislagorthat a person is not subject to both
criminal proceedings ahcivil proceedingthat seeka pecuniary penalty for the same conduct

If the legislation is silent on this matter, it ilile left to the court to use itexisting power to
stay or strike out the second proceedings if it considers there is an abuseoafsgr

Should insurance or other indemnity be able to cover a pecuniary penalty liability?

Legislation should prohibit indemnity or insurance for a pecuniary peoalyyifthat would
be consistent with the underlying policy objectives.

The effect of insurance and indemnification on the deterrent effect of pecuniary penalties is
not necessarily clear. On the one hand, insurance mitigates the financial rigknsay
undermine deterrent and punitive goals of the legislation. On the othemdh insurance
companies can motivate their clients to minimise their risk of -aompliant behaviour
through the threat of increased premiums.

There are some statutory restrictions on indemnities and insurance against criminal liability.
For example,ection 162 of theCompanies Act 1993ohibits a company from indemnifying

or effecting insurance for a director or employee of the company for criminal liabilits
tricky issue should be considered by officials, but a prohibition on indemnity or insurance is
justified onlyif it is necessary to achieve the underlying policy objective. The following factors
may be relevant:

1 The nature and gravity of the illegalbonductt Are there public policy reasons why
indemnification or insurance in respect of the breadiodd be barred? For
example, $ the conduct so morally reprehensible that punishment should be
borne personally?

| The deterrent effect of the penalty Would the availability of indemnification
significantly dilute the deterrent effect of a pecuniary penalty provision? Or does
the disciplinary effect of indemnification and insurance contribute to the
deterrence objectives of the pecuniary penalty regime? Siipjlavould those
insured prefer to allow the breach and recouéeir lossunder their insurance
policies rather than avoid the breach altogether?
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1 Interests of innocent third parties Will the penalty be diverted for reparative
purposes or to fund educatio to prevent future breaches? If so, will the
contravener be able to pay the penalty if the indemnity is not allowed?

Other relevant considerations are the potential impact of insurance and indemnification on
penalty imposition by the courts and the impamh the personal liability of directors and
managers.
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Chapter27 Imposingtime limits for enforcement

Imposing tme limits on enforcement action for breachesof legislaton involves balancingwo strong
public inereds:

9 the prompt enforcementof legislatve sanctions or disposal of civil clajraad

1 ensuring thatsomeone who hascommitted a serious unlawfubct does not esape
punisiment becausetheir actions remained undetected for many years.

The passageof time may meanthat a person finds it hard to defend him or herself againsa civil
claim, acriminal chargeaninfringement notice, or a pecuniary penalty. Keywitnessesmay be dead,
documents lost, or witnessS & rfemories faded. Al, key forendc evidence may have been
destroyed.

Insuchcases, anydelay in bringingproceedingsmay meanthat the defendantfindsit hardto present
afull defence or otherwise respond to allegatons. Thismay compromiseli K S LJSighEt@ afad &
hearing.In the commerdal context, there are alsdfinancialimplicatons for busnesss or people if
they are sbject to the open-endedpossibilty of civil daims.

Limitation petiodsbalanceanA y' R A @rigiR tavh fairfedring the need for legalcertainty in business
andprivate life, entittementsto compensaton, andthe publicinterest in seeing unlawfulor otherwise
wrongful ®nduct addresgd.

Guidelires

27.1  Arenew or amended criminal offences subject to alimitation period?

Thelimitation periods in the Crimnal Procedure Act 2011 shauld apply to all new criminal
offences.

Secton 25 of the Ciminal Procedure Act 2011 provides a standardset of time limits by
which a criminal prosecution must be brought after anoffenceis committed. The limitation
periods differ subject to the category of offence and the maxmum penalty that can be
imposed. The most seriousoffences (category 4) have no limitation peiiod.

Strong policy reasonthat are particular to the circumstances of the legislation must be
present to justify a departure from the rules in the Criminal Procedure2B8&fl and legal
advice should be sought.

The timewithin which an agency may issue an enforcement notice for an infringeafieence
is limited in practice by the requirements @fction21 of the Summary Proceedings A867
(which should apply to all new infringement offences). Undmstien 21(5), if the agency
wishes to enforce an unpaidfringement notice through theaurt, it must provide particulars
of the reminder notice to the court within 6 months from the date whichthe infringement
offence is alleged to have been committed.
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27.2  Are new civil proceedings subject to a limitation period?
The limitation period# the Limitation Act 2010 should apply to all new civil proceedings.

TheLimitation Act 201(rovides a generic set of time limits (and exceptions to thaitd)

that apply to civil claims. The Limitation Act sets limitation periods in respect of a variety of
civil claims (such as money claims, land claims, and claims relating to wills or judgments of
awards). Legal advisers should be consulted to establistther or not the particular civil
proceeding relied on falls within the Limitation Act.

The limitation perods in the Limitation Acapply to those claim#& coversunless another

enactment expressly provides for another limitation period or otherwigs sedeadline by

which a claim must be made. Good policy reaghias are particular to the circumstances of
the legislation must be present to justify a departure from the Limitation Act.

27.3  Are new pecuniary penalties subject to a limitation period?

The limitation period for pecuniary penalties (n@niminal monetary penalties imposed by a
court in civil proceedings) will be the limitation period in the Limitation Act unless the
legislation provides otherwise. In every case, officials should considetherthat period is
appropriate. Further guidance for the settingadfmitation period for pecuniary perées can

be found inChapter 26
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APPEAL AND REVIEW

Chapter28 Creating a system of appeal, revieand complairt

Wherea public body or agencymakesa decisionaffectinga personQ éghts or interegs, thatperson

should generally be able to have the decision reviewed in some way. The ability to review or appeal a
decision helps to ensure that those decisions aradoordance with the law. Also, the prospect of
scrutiny encourages firghstance decision makers to produce decisions of the highest possible
quality.

There are two general processes that allow for reconsideration of a decision. Judicial review (the
inherent power of the High Court to review the lawfulness of decisions taken under statutory powers)
will be available regardless of whether a statutory appeal or other complaint mechanism is provided
for. However, judicial review is limited to examinatiofithe lawfulness of decisions that are made. In
contrast, and depending upon how the right is framed, an appeal may allow the appellate court or
tribunal to stand in place of the original decisioraker and remake findings of fact or law, or both.

A right of judicial review exists unless excluded by legislation. A right of appeal however will only exist
if legislation provides for it.

This chapter is primarily concerned with the second process, a statutory right of review or appeal. It
discusses the fallving questions:

1 Should there be a right of appeal?

9 If so, who should hear the appeal?

1 What should be the nature of the appeal?
9 Should there be any limits on the appeal?
1 What procedure should apply?

Thischapterstarts however by discussing legislation that seeks to limit the right to seek judicial review.

Guidelines
28.1 Does the legislation seek to exclude or limit the right to apply for judicial review?
Legislation should not restrict the right to apply fodifial review.

New Zealand courts do not have jurisdictioninwalidatelegislation passed by Parliament,

but do have the right to judicially review the legality of decisions made by Ministers, officials,

or others under that legislationThisisafunddSy G F f LI NI 2F bS¢é w%SItly
settings. The right to apply to the High Court for judicial review of a decision exists
independently of any statutory appeal rights and is affirmed by s 27(2) NZBORA.

In judicial review proceedings, the courtlwdetermine whether the decision was made in
accordance with the law and within the range of reasonable decisions that could have been
made. The court may set an unlawful or unreasonable decision aside, terhade by the
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28.2

283

decision maker. In rare circumasces, the court may substitute its own decision.

The requirement that decisiomakers act within the law is fundamental to the rule of law.

Ouster clauses (sometimes called privative clauses) remove or limit (either substantively or
through procedural inits) the ability of the courts to judicially review the decision. As a
NBadzZ 6§ GKSe AYGSNFSNB gAGK (GKS O2daNIiaQ O2ya
undermine the rule of law. The inclusion of ouster clauses also needs to be very carefully
considered as they raise issues as to whether legislation is consistent with s 27(2) NZBORA.

Because ouster clauses undermine fundamental principles of constitutional law, the courts
give them a narrow interpretation to preserve their ability to reviewcid#ons in at least
some circumstances. As a result, ouster clauses may not be fully effective even if included.

Should the | egislation provide a right to app
or interests?

A person affected by a statutory decision should have an adequate pathway to challenge that
decision

Determiningwhether an adequate pathway to challenge a decision shouldvawan internal
review orappeal ¢r both), or merely judicial revieyturns onthe nature of the decision and
the decisioamaker>®

In the case of criminal proceedings, the need to provide for a right of appeal is dealt with by
the Criminal Procedure Act 201Mew legislation should rely on these existing appeal rights,
and not crate bespoke appeal rights.

For most other decisions, the starting point is that legislation should provide a right of appeal

if the rights or interests of a particular person are affected by an administrative decision. An
appeal enables the merits of a cision to be reexamined through an assessment of
guestions of fact and the application of judgement to those facts (rather than just an
assessment of the process by which the decision was made, which is what is examined in a
judicial review). Thereforen appeal should be available unless there are factors that would
make an appeal inappropriate.

The value of an appeal must be balanced in the particular circumstances against a
consideration of the potential costs, implications of delay, significandeeo$tibject matter,
competence and expertise of the decisioraker in the first instance, and the need for
finality. However, concerns about cost and delay should usually be dealt with by limiting the
right of appeal, rather than denying it altogether.

Who should hear an appeal?

Legslation shaild identify which curts or spetialist bodies willhear any appeal or complaint
and new tribunals or appeal bodies should not be created if appeals or complaints could be
heard by an existing entity.

58 See28.8for a discussion of internal review.
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Where a right of appealfrom a decison (or from the internal review of that decision)is
intended,the legislaton should identifythe body whichwill hearthe appeal. Théwo general
clasesof appealbody are the murts of general jurisdiction (District Gourt, High Court, Court

of Appeal, and Supreme Court) and specialist bodies and courts (such as the Social Security
Appeal Authority, Environment Court, and Employment Court).

Courts of general jurisdiction are more appropriate for secqmgeals from specialigtourts,

or for first appeals where general matters of criminal or civil law are involved. A specialist body
will generally be appropriate for first appeals from decision makers in narrow fields or in cases
that require technical expertise on the part ¢fet decision maker.

New specialist tribunals are rarely created. Officials should work closely with their legal
advisers and the Ministry of Justice before deciding whether to create a new specialist tribunal
or expand the jurisdiction of an existing tribaln The creation of new tribunals and the
granting of new powers to existing tribunals are discussed in Chaliensd 20. In 2015, the
Ministry of Justice produced detailed guidance for departrsaminsidering whether to create

a new tribunal or improve an existing tribunal. This guidance provides the starting point for
any department that is considering creating a new tribiiial.

Similarly, a range of statutory office holders are also empowereidvestigate complaints
relating to specific fields. Examples include the Commerce Commission, the Privacy
Commissioner, the Health and Disability Commissioner, the Human Rights Commissioner, and
the ElectricityAuthority. Existing commissioners and statgtaffice holders with relevant
jurisdiction should be relied on rather than creating new jurisdictions, unless there are good
reasons not to do so.d@dd reasonsfor not relyingon an edsting tody might includethe fact

that the body lacks the necessary powers, independence or governance arrangaents to
properly addresshe issue Als, the rew powers or jurisdiction grarted mayconflict with the

exiging functonsof the body. If considertion is being given to extending the jurisdiction

of an existing body, that body should beconsuted at anearly stage.

28.4  What rules or procedures should apply to appeals?

Appeadls to existing appeal bodies stild be govemed by the genericproceduresthat apply
to appeals to those bodies.

The District Court Rules amtigh Court Rules establish the appeal procedures that apply to
civil appeals to those courts. Those procedures provide default rules covering a range of issues,
including the time frame for commencing an app®athe nature of the apped and
requiremens for leave to appedf Subsequent appeals (that is, those to the Court of Appeal
and Supreme Court) should be governed by the respective rules of those courts.

The Criminal Procedure Act 2QHhd the associated rules, providecomprehensive appeal

5 Ministry of Justic&ribunal GuidanceChoosing the right decisienaking body Equipping tribunals to
operate effectively2015)http://www.justice.govt.nz/assets/Documents/Publications/tribunailidelines
201511 .pdf

80 District Court Rules 2014, 18.4; High Court Rules, 20.18.

61 Didrict Court Rules 2014, 18.19; High Court Rules 2016, 20.4.

62 High Court Rules 2016, 20.3.
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procedure in respect of criminal appeals.

Other bodies that hear appeals, such as Tribunals, will also have an established set of
procedural rules.

New legislation should rely on existing procedures unless there are compelling reasons to
create new procedres. The next four parts of this chapter concern the design of those special
procedures, if they are required.

28.5  Should the right to bring an appeal be limited?
The rights to bring first and subsequent appeals should not be unreasonably limited.

Limiting the right to bring an appeal is a way of encouragingfinality and avoids the
prolongingof litigation. However, any limits must be reasonable and not so restrictive as
to render the right to appeal worthlesCommon limitationghat promote finality are as
follows:

T Timelimits on when an appeal must be brougton first andsubsequent appeals).
Exceptions to a time limit are appropriate as long as thecriteria for granting an
extension are expresdy setout andit is clearthat extensonsshould not begranted as
amatter of course.

T Limiting the subject matter of second and subsequent appealgjteestions of law
First appeals should generally include a right of appeal on the facts. In some cases,
second and subsequent appeals are limited to questidiave. Limiting the scope of
appeal to questions of law (that the decisioraker applied the law correctly) excludes
examination of whether the decision erred in the conclusions as to the facts (to which
they applied the law). This makes it similar tdigial review. However, the distinction
between questions of fact and questions of law can be elusive, and any limitation
should be based on the purpose of the appeal, the competence of the appellate body,
and the appropriate balance between finality, acaie factfinding and correct
interpretation of the law.

1 Leave (permisgon) requirements on subsequentppeals. Asecond right of appeal
should generallybe availableonly with the leave of the first or secondappellatebody.
Typicaly, the criteriaconsidered in granting leawgill include either the interests of
justice or the publicinterest in having animportant question of law reslved.

28.6  What type of appeal should be granted?

Legslation shouldidentify the type of gpeal procedure tobe adopted where existing appeal
procedures cannot be relied on.

If new legislaton does not rely on an existing appeal procedure,the appealmodel that is
most appropriateto the context of the legislaton shouldbe identified. The most commonly
usedmodelsaredre-K S I NJbryh@atiigsde noveé ®

1 Re-hearing: The gpeal isheard on the reord of evidence considered by the
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previous decison maker, but the appellate body hasthe discreion to re-hear some
or all of the evidence and to admit new evidence. Re-hearings are generally
appropriate where specifc legalor factualerrors arethe focus.

1 Hearing de novo: In a hearing de novo (from the beghning again), the appellate
body may approach the case afresh and the appellant receives an entirdy new
hearing. Hearings de novo will generally only be gopropriate when there is a
reasonable possbility that the first instancedecisbn maker may have incorredly
ascetainedthe facts.

Rehearings will generally be cheaper and faster than hearileggaovg but will still involve
significant time and cost.

Two other appeal models are appsalé ¢l & 2F aOFasS adliSRé | yR
sensié 0 @ ¢ Kiaddscai Berestrictive in terms of the evidence that the court can
consider and what outcomes cd® achieved and it is now very rare to provide for them in
statutes. Legal advisers and the Ministry of Justice should be consulted if an appeal model
other than either a rehearing or hearingle novois being considered.

What other procedurakafeguards should be built into the appeal or review process?

Theappeal procedure adopted shauld contain adequate safeguards toprotect an individuaf Q &
rights and interests and be @nsistent with the ght to natural justice affirmed by section
27(1) NZBOR.

Somecommon proceduralprotections for appealsmany of which are provided for in the
Criminal ProcedureAct, and theDistrict Gourt Rules and HighdDrt Rulesinclude:

9 independent andmpartial decison 1  the availability of legal epresentation;

makers; 1 a right to call andcross examine
1 the opportunity to be heard witnesses;
(whether by oral hearng or in §  arequirementthat the decision makergive

writing);

1 ensuring parties ae aware of things
that affect their case (suchasnotice
of hearings andimpending
decisbns);

9 discbsure of relevant material;

reasons;

the provision of interpreters;

the provision of a further right of
appeal.

Most of these protections are inherent in providing an appeal and, even if they are not

L

SELINBaateée adl SR Ay GKS tS3aratlirazyzr GKS 02 dz

necessary to give the legislation a meaning that is consistent idB(NRA.

Some of these protections are more dependent on the particular context (for example, legal
representation or the right to call witnesses). In this casdat is appropriate and
proportionate should be assessed in light of the character of the ideeisaker and the
context of the decision that is made. The risk of creating a longer process, increasing costs, or
adding complexity needs to be balanced against the need to ensure that an appeal is
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289

conducted fairly and in accordance with the principlésatural justice.
Will the legislation provide for a process of internal review?

In some circumstances the legislation should also include a prior process of internal review of
the merits of a decision. Internal reviews are an effective waig@ftifying and correcting
mistakes without the cost and publicity that an appeal to an external body or judicial review
may attract. However, they are not a substitute for considering whether or not a right of
appeal is appropriate.

Internal reviews are g@rticularly appropriate where there are lots of decisions being made that
involve findings of fact and an internal review process will ensure quality and consistency of
decisioamaking across multiple decisianakers (for example, decisions on benefitshed
circumstances that may make a process of internal review appropriate are when the decisions
are likely to be delegated or where there are financial or other impediments to accessing
review of the decisions through the courts.

Internal review involvegmpowering a person or body within the department to review a
decision after receiving a complaint. The legislation can provide for and set out the procedure
for the internal review, any criteria to be applied to the review, and any limits on the scope of
the review®3Often, legislation will require a person to first apply for an internal review before
appealing to an external body. This gives the opportunity to correct any mistakes without
formal proceedings.

Providing internal review procedures liegislation has the advantage of providing certainty
and transparency for those procedures, but maogies operae internal review procedures
without legislativeprovision and those advantages should be balanced against any risk that
the procedures will bcome outof-date.

Will decisions taken under the legislation be subject to a complaint to the Office of the
Ombudsman?

All bodies that exercise public functions shauld be subject to the OmhdsmenAct 1975 wnless
compeling reasms exst for them notto be.

Ombudsmen have a general power to invedigate the activities of a wide range of bodies
(listedin the Ombudsmen Act 1975) and report on the lawfulness or reasonableness of those
activities. These opinions are not binding (except in respeapafions under the Official
Information Act 1982). However, they may be forwarded to the House of Representatives if
the Ombudsmen do not consider that adequate action has been taken by the public body. In
many cases a public body will comply with the éginof the Ombudsmen, leading ta
satisfatory outcome for the complainant. TheMinistry of Justce, the Depatment of Internal
Affairs,andthe Officeof the Ombudsmanmust be consulted if it is proposed that the righto
complainto the Ombudsmen beestricted by legislation.

63 Many of the issues described in this chapter that should be considered when designing rights of appeal will
be equally relevant to the design of processes forrimét review (for example, rules or procedurem4;
limits on the scope of the review &B.5 and procedural safeguards 28.7).
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Chapter 29 Including alternative dispute resolution clauses in
legislation

Litigation can be expensive, time consuming, and damage relationships. In appropriatetliases
negative consequences of litigation can be reduced by providinglfemative Dispute Resolution
(ADR) processes in a statutory scheme.

ADR is a generic term for any form of dispute resolution other than proceedings in a court or a tribunal,
and usually involves an independent third party. A range of procedures are available and are discussed
in more detail on pages 400 to 410 of the01 edition of thed L AGGuidelineson Process and Casrit

of Legislation The most common procedures are mediation, expert evaluation, arbitration, and
adjudication. Each process has distinguishing characteristics that have to be considered before
including them in a statutory ADR scheme.

ADR has advantagesay litigation, both in process and in outcome. It is more flexible and generally
less confrontational than court proceedings, ab@&nables the parties to have a greater say in the
process. It is usually faster and cheaper than rtditigation, and has a greater scope for
confidentiality. While court proceedings are generally limited to giving effect to legal rights, ADR
processes may allow parties to reach settlements that meet other needs, for examg@hablng the
parties to receivean apology or eplanation.

ADR processes should complement, but not exclude, the aldfitthe partiesto bring court
proceedingsADRcan take place before, and in some cases during, court proceedings. ADR already
features in a number of New ZealaAdts TheArbitration Act 1996s one of the most prominent. It

sets out a generic set of rules that apply to arbitrations in New ZeaMady otherActs incorporate

ADR proceduss into their statutory scheme to varying degrees.

TheGovernmeniCentre for Dispute Resoluti@t the Ministry of Business, InnovationEnployment

has produced detailed guidance for departments considering whether to create new dispute
resolution scheme& Thisguidanceshould provide the starting point for any department that is
considering creating a nescheme.

Guidelires
29.1 Shoud the legislation contain an ADRprovision?

ADR provisions should be included in legislation where the potential nature of the dispute is
suitable for determination by ADR.

Not all disputes can be appropriately addressed by AR resolution of criminal charges,
determination of points of law, or cases that require a determination of critical disputed facts
are not generally suitable for ADR. ABRot appropriateif important issues of public policy

are at stake, the disputeelates to the content of legislation, a dispute over the meaning of
legislation exists, fundamental rights or allegations of abuse of power are involved, or the
outcome sought by one of the parties is outside the powers of the deaisaker concerned.

64 Ministry of Business, Innation & EmploymenBest practice dispute resolution guidance
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29.2

29.3

Which form of ADR should be used?

The form of ADR adopted should help to achieve the policy objective and be appropriate to
the nature of the dispute and the issues in question.

A range of forms of ADWRill be appropriate, dependingn the differenttypes of issues. The
ADR processes most likely to be suitable for inclusion in legislation can be divided into three
broad categories:

1

Facilitative processes (fad#ition, negotiation, mediationY Theseinvolve an
impartial third person with no advisory aleterminative role who provides
assistance in managing the process of dispute resolution.

Evaluative processes (conciliation, exp evaluation, case appraisal) These
involve an impartial third person who investigates the dispute, advises on the facts
andpossible outcomes, and assists in its resolution.

Determinative processes (adjudication, dtkation, expert determination)t
Thesenvolve an impatrtial third person who investigates the dispute and makes a
determination that is legally enforceable.

Some kg issues to consider, when deciding which process is appropriate for a particular
scheme, are noted below.

1

The role of the third party—Will the third party predominantly help the parties to
reach mutual agreement, will they investigate the dispute andsaden potential
compromises and outcomes, or will they make a legally enforceable
determination?

Controlover participation and process-How flexible or formal should the process
be? How much of the process should the parties determine? What are the
consequences (if any) partiesrefusing to engage in, or withdrawing from, the
process once commenced?

Nature of the outcome—Will the outcomebe confidential and binding on the
parties? Will the outcome be appealable to a court under certain circumstances?

Administration—Who will administer the service? Will tHéovernmentprovide
the ADR service? Will the service be free to all parties? Hdwheithird person
and location be determined?

Further detailed discussion on selecting the appropriate form of ADR can be found on pages
400 to 410 of the 2001 edition of the Guidelines.

Which elements of the ADR scheme should be included in théslagion?

Legislation should include those elements of the ADR scheme necessary tatetsine
appropriate desired outcomes and procedures are adopted.
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The flexibility of ADR is one of its great strengths. However, if not properly constrained by the
legislation the processes and outcomes adopted may not accord with the original policy
objective and may, in some cases, undermine it. Pagliamentary Counsel Offideas
producedmodel ADR clausébkat should be used when designing an ADR proess.

An Actthat provides for an ADR process should:

1
1

address the purpose and desired general outcome of the ADR process;
describe the process clearly and consistently;

set out sufficient safeguards to ensutteat the principles of natural justice are
adhered to, power imbalances are addressed, and the independence and
impartiality of the third party is protected;

identify the parties and any other bodies and people that might be consulted or
involved:;

state whether the ADR process is subject to any legal privileges (such as self
incrimination), and whether the process and outcome are confidential;

define when and in what manner the ADR process should commence, be
suspendegdand end;

define the role, qualificatins, powers and protections of the third party (in
particular, the third party should be prohibited from ergising more than one
functiort if a dispute is initially consideréala mediation, but later turns to formal
arbitration, the mediator should nadlso act as an arbitrator);

state clearly whether the ADR process is a-neguisite to any other dispute
mechanism (including court proceedingsid

set out the status of the resolution (for example, whether it will be legally binding
or enforceable inaurt).

8 parliamentary Counsel Offiddodel clauses for alternative dispute resolution
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